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THE VIEW FROM HERE

“

I may not have gone

So Long, and
Thanks for All
the Fish

where I intended to go,
but I think I have ended
up where I needed to be.
– Douglas Adams

”

by Ed Kroll

A

s any of my law school classmates (and current OCDLA
members) can tell you, I went to law school to become a
prosecutor. The genesis of this idea, like many other ideas in the
world, is rather mundane. During high school and college, I
watched far too much “Law & Order”—the original series, not one
of the many spin-offs. Ben Stone (played by Michael Moriarty) and
Jack McCoy (portrayed by Sam Waterston) were the prosecutors I
watched. I was blissfully unaware of how inaccurate everything was,
but even had I known it might not have mattered. Those guys were
awesome! Making a living with words, convincing juries—it seemed
like a grand time. I’m sure the law school decision was also pushed
by my realization that an English major, with a concentration in
Medieval Literature, wasn’t necessarily going to open a lot of doors.
Anyway, I went to law school and immediately set out to
become a prosecutor. I worked for the DOJ between 1L and 2L
year, and the next summer I clerked for the Multnomah County
DA, where I faced such luminary opponents as Neal Weingart,
Brad Kalbaugh, and Russell Barnett. Shortly after graduation, I was
hired by Multnomah County, and I assumed that the rest would be
history. And it was, for about four years.
Somewhere along that path, however, things changed. There
wasn’t a specific case, or a specific instance. There was no one
triggering factor that I can remember. But like the frog that is
being boiled so slowly it doesn’t realize it until the end, I suddenly
saw that the system—and Oregon’s system specifically—was set
up to hamstring the defense seemingly as much as possible. I
didn’t think that this put me on the wrong side, but it did color
how I viewed cases. In Multnomah (as I imagine with many large
county prosecutor offices), lower-level attorneys have very little
independence. You are expected to try cases and follow protocols.
Right around when I was prosecuting yet another Interference
with Public Transportation, a judge asked me why we were wasting
a jury’s time and taxpayer money with this instead of crafting a
common-sense resolution (no, Neal, that doesn’t mean a dismissal!).
And I found that I could not answer this judge except to say,
“That’s the office policy, and I have to follow it.”
June/July 2016

Those that know me (and probably those that don’t) know
that I’m not necessarily the most diplomatic of people. Hindsight
certainly tells me that I should have handled my personal concerns
better than I did in that office. I was reassigned to Gresham, back
when it was still the old VFW hall, not the fancy new East County
Courthouse.
Just as an aside, the VFW was quite the place. There was
supposedly toxic mold in the basement. There was a creepy,
abandoned dance studio attached to it that you could slip into
with weirdly drawn cartoon characters on the walls and headless
mannequins scattered about. But, if you braved that, you could
wind up climbing to the roof, which was a lovely place to have
lunch on a nice day.
Anyway—one day there was a knock on the door of the broom
closet that used to double as the prosecutor’s office. Now former
DA Mike Schrunk was there, the bearer of bad news. I always did
appreciate him coming to tell me in person.
So, I was cast out. I actually had a job offer from a civil firm,
and the starting salary was eye-popping—but it just didn’t feel
right. After a lot of hand-wringing, I decided I just couldn’t live a
billable-hour life, so I hung up a shingle. I figured I knew criminal
law, so I might as well focus on defending those accused. One of my
first calls was to OCDLA to figure out what this “Pond” thing was
and how to join up. I wondered how people would react to a former
hard-charging prosecutor joining up.
Flash forward to 2012, having been on this side for a year or
two: I got a call from past president David Audet. He was termlimited and seeking someone to fill his spot on the Board. Dave is
an excellent salesman, and by the end of the call he had gotten me
to send in my statement of interest. I was unopposed, and managed
to win election. Now, in 2016, I’ll be ending my term on the Board
as its latest president.
Continued on next page
OCDLA Board President Ed Kroll practices law in Hillsboro.
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Julie McFarlane — Recipient of
2016 Juvenile Justice and Child
Welfare Award for Excellence

No one—not a single, solitary soul—would have predicted
this. I sure didn’t. And yet, as the opening quote says, this is exactly
where I should be. It feels right. I’ve been happy to serve District 4
as best I could on the Board, and I’ve been beyond honored to be
president. It wasn’t the walk in the park I had hoped for, though.
This Board was called upon to do more than just about any Board
ever, what with John Potter’s retirement. I am very proud to have
served OCDLA with such good and dedicated colleagues.
But all good things come to an end, and frankly, in this case,
not a moment too soon! I’ve herded enough cats for one lifetime.
Thank you, OCDLA members, for accepting me and trusting
me. It’s an honor I did not seek, but one that I hope to have been
worthy of.
No matter who’s in the chair, our fight continues. Remember
that in the coming days, months, and years. Although we may have
our internal differences from time to time, we are not the enemy. I
opened with a quote, so it seems fitting to close with one as well:
“We, as criminal-defense lawyers, are forced to deal with some
of the lowest people on earth, people who have no sense of right
and wrong, people who will lie in court to get what they want,
people who do not care who gets hurt in the process. It is our job—
our sworn duty—as criminal-defense lawyers, to protect our clients
from those people.” –Cynthia Roseberry
Remember this. Stand together now and in the future, always.

Photos by Tom Borton.

Julie McFarlane (right)
holds the Juvenile Justice
and Child Welfare Award
for Excellence, presented
to her by Sarah Peterson
(left) on April 15 at
The Hallmark Resort,
Newport.

Julie McFarlane
poses with longtime
friend and colleague
Angela Sherbo
(right).

DOOR PRIZE DONORS
Thank you!
OCDLA thanks these Newport businesses who
provided door prizes for the
April 2016 Annual Juvenile Law Conference:
Barge Inn
Fish Peddlers Market Restaurant
Local Ocean Seafoods
Mariner Square
Mo’s Restaurant
Newport Cafe
Sharks Seafood Bar & Steamer Co.
Sylvia Beach Hotel/Table of Contents
The Hallmark Resort - Newport

Attendees enjoy the reception honoring Julie after the award presentation.
The Oregon Defense Attorney
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“

BOARD PERSPECTIVE

Being a board member

”

helps me give back to the

The Gift of Service

organization.

by Olcott Thompson

I

have been on a number of non-profit boards of directors over
the years but have never been on one that is as hard working as
the OCDLA Board. I thought when I was elected to the Board the
service would be like other boards, “A few hours a month along
with some fundraising, not bad, I can fit that into my schedule.”
I quickly found out the OCDLA board works hard those
few hours a month. Board meetings are filled with numbers and
decisions on how to keep OCDLA moving forward. In between are
lots of emails about immediate topics that need to have a reasoned
response before the next Board meeting.
There is fundraising for the dinner at the Benson and the
Annual Conference led by an incredible vice president. That is
part of his or her job, gathering items for the auctions. Board
members read the evaluations of seminars. So do the past presidents
of OCDLA. As I learned during the search for a new executive
director, the past presidents are still actively involved in OCDLA.
So why be a board member? Yes, it’s work, but it is all about
service. We serve our clients and, hopefully, serve others. Our
greatest calling is to help (serve) others. One way we can spread
the word about what we really do is to be part of our larger
community. A way to do that is to serve on the boards of directors
or just volunteer in any capacity. We types have problem-spotting
and problem-solving skill sets that are needed by almost any
organization.
If you are a runner, help with your local running organization.
Cyclists have cycling clubs, climbers have climbing groups. Indoors
there are many programs connected with schools, a great way to
help youngsters learn about what we do and why and maybe inspire
one to be the next great defense attorney. I know I was inspired
by a couple friends of my parents, one who was a criminal defense
lawyer. Help with your religious organization. Help feed those who
lack food.
The greatest gift we can give is to help (serve) others. There are
many, many ways to do so. Being an active part of OCDLA is just
one of many ways.
June/July 2016

That is why I got involved. I fed off OCDLA for years,
eventually becoming a life member but still just taking from the
organization. Being a board member helps me give back to the
organization. Being a board member with other organizations or
just volunteering helps me give back for all the blessings I have
received throughout my life.
Serve others. You won’t regret it.

OCDLA Board Member Olcott Thompson practices law in Salem. He serves
as the board liaison to the Law School Outreach Committee.
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NEWS
Shaun McCrea, OCDLA’s Next Executive
Director
Congratulations to Shaun McCrea,
OCDLA’s next Executive Director.
Shaun has been a familiar face
to OCDLA for the past 33 years,
serving as a Board member and
President, a frequent CLE speaker,
a member of numerous OCDLA
committees, and current chair
of the Public Defense Services
Commission. She brings a wealth
of knowledge about the needs of OCDLA members and the
operation of Oregon’s justice system. A formal introduction will
take place during the business meeting on Friday, June 17, to be
held at the Annual Conference.
Shaun will formally take the reins October 1, 2016. Finally,
thank you to the Search Committee—Brad Cascagnette, Jessica
Kampfe, David McDonald, Paul Levy, Greg Hazarabedian, Richard
Cremer, Gordon Mallon, Bob Thuemmel, Alene Sybrant, John
Potter—and Board of Directors. Everyone worked tirelessly to
find OCDLA’s next director.

Phil Studenberg to
Receive 2016 Ross M.
Shepard Award for
Lifetime Service to
OCDLA
Congratulations Phil Studenberg,
2016 recipient of the Ross M.
Shepard Award for Lifetime Service to OCDLA. Phil Studenberg
served as OCDLA board president June 2003–June 2004. He is
a founding member of Klamath Defender Services. Over the
years he has been a willing and inspiring mentor for attorneys
in the eastern part of the state. Phil recently won, at trial, an
attempted murder against cops involving a high speed chase
and rumble strips. The DAs thought it a slam dunk, and true to
form, Phil showed them it wasn’t. Phil will receive the award
during the business meeting on Friday, June 17 at the Annual
Conference. Read more online.

this spring. Stu was a stalwart champion of civil liberties and not
only took all kinds of protestor cases but rallied other attorneys
to represent protestors as well. Now that he is gone, there is a
huge hole that needs to be filled. We will honor Stu’s memory
by empowering and educating ourselves on how to step up to
his call to defend the rights of those who protest to protect all
of our rights.
Also see an “In Memoriam” for Stu Sugarman on page 8 of this
issue.

“Honored Member” Membership
Available Online
The Honored Member membership category is now available
online.
Members who are either permanently or temporarily retired
from the active practice of law may join as Honored Members.
The rate and benefits are the same as Professional Nonlawyer
membership, but Honored Members may not vote. The Honored
Member category will allow members who want to continue to
contribute and be part of OCDLA to do so at a reduced rate.
And remember, if you have ideas for the Honored Members to
consider or want to help organize activities, contact Bob Thuemmel, bthuemmel@gmail.com, (503) 227-4601.

Youth, Rights & Justice — 8th Annual
Wine & Chocolate Gala
Mark your calendar for Youth, Rights & Justice’s 8th Annual Wine
& Chocolate Gala, October 15, 2016, at The Loft in Portland. The
event takes place 5:30–9:00 p.m. and includes a wine & chocolate tasting, dinner, games, and a silent & live auction. Individual
tickets are $175. Register and learn more here, or call (503) 2322540 x231 or email janeen.o@youthrightsjustice.org for more
information.

Upcoming OCDLA Board Meetings
Friday, June 17

3:30 p.m. – 5:15 p.m., Mt. Bachelor Village, Bend

Board Retreat, July 14–16
Hood River

Upcoming meetings are also posted online.

Upcoming PDSC Meetings

Stu Sugarman Inspired Workshop Added
to Annual Conference Program

(online calendar)

June 16, 9:00 a.m. – 12:30 p.m., Mt. Bachelor Village
Resort, Bend
September 15, Jefferson/Crook County
October 28, 1:00 – 4:00 p.m., Sunriver

“Stu’s Spirit: Rising to the Challenge and Representing
Protestors,” will be presented by Kasia Rutledge, Metropolitan
Public Defenders Office, Portland at the Annual Conference on
Saturday morning. This short workshop will honor the legacy and
commitment of Stu Sugarman, who the legal community lost
The Oregon Defense Attorney
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“

IN MEMORIAM

He was a gentle giant who

”

represented people in need.

Stu Sugarman
1964–2016

by Alicia Hercher

I

n the tightly knit family of criminal defense, Stu Sugarman’s
name is synonymous with all that is good about our profession:
He stood up for the powerless, he spoke for the voiceless, and
he freed those with a voice who had the audacity to speak or act out
in protest against the powerful.
In late March Stu passed away, leaving behind a legacy of
inspiring advocacy that spanned 24 years and took him from local
community courts all the way to the Oregon Supreme Court. He
was a gentle giant who represented people in need.
Originally from New York, Stu graduated in 1980 from Jericho
High School in Jericho, New York. He earned a bachelor’s degree
in Environmental Science from the University of Miami and later a
law degree from Lewis and Clark Law School.
He is probably best known for his advocacy (often pro bono)
for area protestors of every ilk – those occupying and speaking up in
public areas, dangling from bridges and even those who set fires.
But among his fellow defenders, Stu is also hailed for his most
recent victory in State v. Bailey, 356 Or 486 (2014). At trial, Stu
challenged the state’s contention that an otherwise illegal police
detention and search (which netted contraband) can be cleansed
by the discovery of an existing warrant, thereby allowing the fruits
of the illegal detention and search to be used at trial. Stu carefully
preserved the issue for appeal, skilled appellate lawyers took it from
there and the Oregon Supreme Court invalidated the practice.
Oregon Supreme Court Justice Richard C. Baldwin, also an
alumni of Lewis and Clark Law School, recently remembered Stu
this way:
“I was saddened to learn of Stu Sugarman’s untimely death.
Stu was one of those rare individuals who approached life in a way
that created ripples of good will around him. He personified the
difference between taking client’s interests and concerns seriously
but not taking himself too seriously. Stu was passionate about
ending injustice but he was not self-righteous. He was truly a fine
person and an excellent lawyer. We will all miss him.”

Stu Sugarman receives an OCDLA President’s Award in 2008 “in
recognition of his tireless work helping to achieve justice for those
exercising their rights to be heard by their government.”

OCDLA Member Alicia Hercher practices law in Portland.
June/July 2016
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OCDLA Mentoring

IN MEMORIAM

OCDLA’s Mentoring Program is a less formal
alternative to the bar’s mentorship program.

Milo Pope
1936–2016

We envision newer attorneys meeting with
mentors approximately four hours per month
to ask questions about criminal or juvenile
defense practice or to discuss their ups and
downs.

by Kathy Dunleavy

A

member of OCDLA for
many years after retiring
from the bench in Baker County,
Milo Pope was admired for his
skills as an attorney and a mentor
to many.
He began his legal career
in Idaho back in 1961. He
practiced law in Twin Falls,
Idaho, in Milton Freewater and
later in John Day. He was elected
to the circuit court bench for
Grant and Baker counties in 1988.
In the words of Kathy Dunleavy:

Mentors will
•
•
•

have eight or more years experience
practicing criminal or juvenile defense
spend approximately four hours per
month meeting with a mentee
be caring and experienced.

Mentees will
•

“Milo Pope was an excellent judge, very much a
humanitarian. He was very fair with criminals and yet
protected the public. After stepping down from the
circuit court bench in Baker County he worked in private
practice for many years. I had the good fortune to work
for Milo and socialized with him in Baker City. He was
very passionate about his beliefs and had no problem
telling you exactly what he thought. I admired Milo on
the bench, and as a private attorney and friend. He will be
missed by all.”

•

•

be a criminal or juvenile defender who has
practiced for five years or less
work with their mentor to set the schedule,
tone and duration of the mentoring meetings.
accelerate your learning curve and better
serve your clients.

SALEM Mentors NEEDED
We have a particular need for mentors in
Salem. Several newer lawyer mentees are
waiting to be paired with mentors in Salem.
If you are practicing in Salem and fit the
mentor criteria above, please call or email
tmay@ocdla.org right away.

If you want to be a mentor or find a mentor,
call 541-686-8716 or email tmay@ocdla.org.
OCDLA Member Kathy Dunleavy is an investigator based in Boise, Idaho.
The Oregon Defense Attorney
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BOARD ELECTIONS
District 1

Candidate Statements
District 4

Counties: Baker, Crook, Deschutes,
Gilliam, Grant, Harney, Hood River,
Jefferson, Klamath, Lake, Malheur,
Morrow, Sherman, Umatilla, Union, Wallowa,
Wasco, Wheeler

Richard L. Garbutt, Klamath Falls

I

am seeking appointment to the District
One Board seat. I formed and have
worked with Klamath Defender Services
for 32 years. We started with five member
attorneys and now have 17 in two counties.
I also implemented our own social worker
corps for dependency case management.
We have two for the parents, two for the
children, and one who operates our newly
formed Attachment Center, known as
OUR House (Opportunity, Understanding
and Responsibility) for infants and children
in state custody.
My work experience also includes
a stint with the United States Army; as
Special Agent for the Federal Bureau of
Investigation; and as a former prosecutor
and municipal judge. I have also
maintained a private practice for over 35
years.
I have served on several boards over
the years, the biggest being the Steen Sport
Center which raised in excess of $5 million
dollars and acquired 100 acres at no cost
for soccer and baseball fields. We also have
an indoor soccer field house. I was a charter
member for the board to rehab and build
the Ross Ragland theatre.
I am interested in improving and
growing the dependency presence of
OCDLA.
June/July 2016

Counties: Benton, Clatsop, Columbia, Lincoln, Polk,
Tillamook, Washington, Yamhill

Shawn A. Kollie, Portland

Nicole E. Schaefer, Lincoln City

y name is Shawn Kollie and I’m
applying for ODCLA Board of
Directors (District 4). I have been a
member of OCDLA since I passed the Bar
in 2011, and have worked for the Short
Law Group since 2010 focusing almost
exclusively on criminal defense cases. I am
a tireless supporter of the Constitution and
my clients. I am a regular contributor to the
OCDLA Listserves (both with questions
and answers), helped write a chapter in
the OCDLA DUII Trial Notebook, and
regularly attend OCDLA Events. I look
forward to helping OCDLA and the defense
community grow in the years to come.
Thank you for considering me for this
position. Thank you.

I

M

Richard Garbutt, continued.

I am also interested in exploring and
implementing more efficient business
models for our members for the future.
I think I can use my experience to
bring a level of reality, common sense and
creative ideas to OCDLA and therefore I
am seeking election to the board.
10

wish to serve on the OCDLA board
because I believe it is important to
represent the interests of “new” lawyers such
as myself. I also believe that in order to
exact change in any way one must become
involved.
My board experience consists of serving
on the board of a nonprofit organization
and serving as a board assistant prior to law
school. I obtained a Certificate in Criminal
Law and Procedure at Lewis & Clark Law
School and I remain interested and involved
in criminal law, as well as trying to practice
it now. Attempting to practice criminal
defense work now that I’m a working
lawyer has shown me how difficult it is
to gain experience and become certified.
This is definitely a motivation for me to be
involved with the OCDLA board.
During law school, I wrote several
papers relating to substantive or procedural
criminal law, although my main paper
focused on preventing future crime by
promoting empathy at an early age. I have
been very pleased with how OCDLA
serves its members, and this service was
especially prevalent at the DUII Conference
in Eugene. I do wish there were more
opportunities for new lawyers in terms
of gaining experience in criminal law, so
perhaps OCDLA could somehow assist
The Oregon Defense Attorney

At-large

District 2

Election Information

County: Lane

(Any county)

No candidates have declared
for this district.

I

f you would like to run for the
District 2 seat (or District 1, 4 or the
At-large seat), please use the nomination
form on page 12, or contact Executive
Director John Potter, 541-686-8716.

Nominations (see form on page
12) must be made by 5 p.m. on
Monday, June 13, 2016, to be included on the printed ballot which
is distributed to qualified voting
members at the June 16–18 Annual
Conference. Voting takes place on
Friday, June 17.
Visit the Board Page on the
OCDLA website for more election
information or to view a board
district map.

Neal Weingart, Portland

I

began my criminal defense career with
the help and guidance of OCDLA and
our OCDLA lawyers. I spent the first five
years of my career as a public defender, and
I learned to be a criminal defense lawyer,
largely through the assistance of OCDLA.
I’ve never missed an annual conference.
Now, out on my own, I devote a huge
portion of my private practice to criminal
defense, and though I dabble in other areas
of the law my heart lies in defending from
our government those accused of crimes.
In my spare time over the past few
years I’ve spent time with our legislative
committee, advocating for laws that provide
us with fair fights in courtrooms. I want to
help our criminal defense organization in
any way I can, and I feel that I can assist the
Board of Directors in championing justice
and protecting the rights of individuals
across Oregon.
Because of the great assistance that
OCDLA has given to my career, I’d like
to continue to serve our organization in
a new capacity. That’s why I’m hoping
you’ll support me by voting for me for this
position on the Board of Directors.
Nicole Schaefer, continued.

with that by helping new lawyers get a
contract with the Defense Commission. I
really just want to help other lawyers and to
feel like I’m involved in the process, and I
believe serving on the board will allow me
to achieve those goals.
The Oregon Defense Attorney

Board Duties
AND COMMITMENTS
• Actively participate in the Association’s fundraising efforts which include:
1) Legacy Giving;
2) selling raffle tickets and promoting other activities to support our legislative
program;
3) acquiring auction items two times a year
•

Attend five board meetings per year, typically in conjunction with an OCDLA
seminar.

•

Attend a three-day planning and budget retreat in July.

•

Attend seminars, Legislative Drive-Ins and special events.

•

Participate in conference calls as scheduled.

•

Write a “Board Perspective” column for The Oregon Defense Attorney. Board President
writes the “View From Here” in every issue.

•

Support OCDLA generally, encourage member participation and seminar
attendance.

OCDLA’s Learning Center Available for Your
Meetings
OCDLA’s home office boasts a spacious room designed to host meetings,
small CLEs and other events. The Learning Center comfortably holds 25
people and is equipped with a 65-inch HD “smart” television, donated by
Walter Todd. HDMI cables connect your PC or Mac allowing PowerPoint
presentations or online demonstrations. This space is available to all
members. Contact OCDLA staff to reserve. Conveniently located at 101 E.
14th Ave, Eugene, OR 97401.
11
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2016 OCDLA Board of Directors Nomination Form
❐ I want to nominate myself for an OCDLA Board seat in District #: ❐ 1

❐2

❐ 4 ❐ At-large

❐ I want to nominate the following private bar member(s) for an OCDLA Board seat.
(You may nominate more than one person.)
Nominee
Name:_______________________________________

District #:

❐1

❐2

❐ 4 ❐ At-large

Nominee
Name:_______________________________________

District #:

❐1

❐2

❐ 4 ❐ At-large

Nominee
Name:_______________________________________

District #:

❐1

❐2

❐ 4 ❐ At-large

CANDIDATE STATEMENT AND PHOTO Candidate statements (500 word maximum) and photos received by June
13 will be posted on the OCDLA website.

DEADLINES Nominations must be made by 5 p.m. on Monday, June 13, 2016, to be included on the printed
ballot which is distributed to qualified voting members at the June 18–20 Annual Conference. Voting takes place
on Friday, June 17.

RETURN NOMINATION FORM TO OCDLA, 101 East 14th Avenue, Eugene, OR 97401. You may also
phone your nominations to OCDLA Executive Director John Potter at (541) 686-8716 or email jpotter@ocdla.org
by June 13.

6th Annual

Nancy Bergeson
Ardent Advocate Lecture Series
Lecturer — Ron Yengich, Attorney, Salt Lake City, Utah
Thursday, July 21, 2016

Program
Emcee —
4:30 p.m
5:30 p.m.
6:30 p.m.

Lisa Maxfield, Attorney, Portland
Reception in memory of Nancy Bergeson and a celebration of defense attorneys.
Nancy Bergeson Ardent Advocate Lecture — Ron Yengich / Topic TBA
Lecture adjourns. Please stay for more food, talk and libations.

Registration

$30 by July 11 ($35 after July 11). Visit ocdla.org (click “Seminars”), call OCDLA, 541-686-8716,
or send payment to OCDLA, 101 East 14th Avenue, Eugene, OR 97401.

In Memory of
Nancy Bergeson

CLE Credit — Pending approval in Oregon for 1 access to justice credit.
Sponsored by Pacific Northwest Law, LLP, the Federal Bar Association, Federal Public Defender, U.S. District Court Attorney Admissions Fund, Oregon Criminal
Defense Lawyers Association.
Visit ocdla.org for more information and to register.

June/July 2016
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Dramatically Revised

Search & Seizure in Oregon

(2014 ed.)

with 2015 update

Edited by Ryan Scott
and David Sherbo-Huggins

Newly organized, indispensable,
and now even better—
PDF licenses start at $175 | Hard copy, $225
Want both? Save $

Two new chapters plus significant case updates and analysis:
“Search/Seizure of Digital Data”
• Seizure of a device vs. seizure of data.
• Attacking the warrant or the warrantless seizure.
• Client privacy manifesto!
“Before and After the Appeal”
Client wants to appeal? This chapter is your guide, covering stipulated facts vs. bench trials,
conditional pleas, holding the judgment in abeyance, and more.
“Essential to the practice of criminal law in Oregon. But most of all, [the manual] will
help you get better results and have more fun doing so.” —Ryan Scott

Oregon Criminal Defense Lawyers Association

541.686.8716 | ocdla.org

Expert Witness Transcripts / Library of Defense
There are two ways you can provide transcripts for the Expert Rooms of the library:

1. Email transcripts of any expert testimony to Alex Bassos, abassos@mpdlaw.com.
2. When using the OPDS Direct Criminal Appellate Referral Form, under the “Additional Information” section, make

sure you complete the fourth box where you are prompted, “If expert witnesses were called, please enter their name(s),
organizations, etc...”. When you complete this box, OPDS staff will be notified that an expert transcript is involved. When
the transcript eventually arrives at their office, OPDS will then provide it to Alex Bassos to be posted in the Expert Rooms.
Imagine how much better your cross (or direct) of an expert would be if you were able to read and utilize what the expert previously
said under oath.

Log in to libraryofdefense.ocdla.org today.

The Oregon Defense Attorney
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APPELLATE PERSPECTIVE

Concurrence is required

What’s All This Talk
About Jury Concurrence?
by Emily Seltzer

S

ay your client is charged with robbery. The state’s theory of
the case is that your client robbed a convenience store while
brandishing a gun. At trial, you present the testimony of your
client’s cousin. He swears that your client was the getaway driver
rather than the armed robber, and that he was in on the scheme
only to make a few bucks to help out his ailing grandmother.
Imagine, for the sake of this hypothetical, that the cousin’s
testimony is exceedingly credible. In light of the successful attack
you’ve made on the state’s theory, the prosecutor requests Uniform
Criminal Jury Instructions 1051 (Criminal Liability for Conduct
of Another Person) and 1052 (Aid or Abet). Then the prosecutor
argues to the jury that it can convict your client as either the
principal or an accomplice.
How many jurors must agree that your client was either (1) the
no-good robber or (2) the getaway driver who just wanted to help
out his granny?
Unfortunately, because Oregon and Louisiana still retain
the dubious distinction of being the only states to allow criminal
convictions by nonunanimous juries, only 10 out of 12 jurors must
agree that your client is guilty. Fortunately, however, all 10 of those
jurors must agree that your client was either the principal or the
accomplice.
When a statute provides for alternative means of committing
an offense, and each alternative constitutes a separate element, at
least 10 out of 12 jurors must agree on the theory supporting guilt.
In the words of the Oregon Supreme Court, “Jury concurrence
is required for each legislatively defined element necessary to
impose criminal liability.”1 By contrast, when a statute provides
for alternative factual methods of proving a single element, jury
concurrence is not statutorily required, but the state or federal
constitutions could prohibit the legislature’s choice.2
The jury concurrence requirement can stymie even the most
careful advocate. Recently, however, the Oregon appellate courts
have clarified at least one area of jury concurrence law: concurrence
is required when the state advances theories of both principal and
accomplice liability.
Phillips provides the basic rule. In Phillips, the state charged
the defendant with third-degree assault, ORS 163.165(1)(e),
which provides that a person commits that crime “if the person …
June/July 2016

“

when the state advances
theories of both principal

”

and accomplice liability.

[w]hile being aided by another person actually present, intentionally
or knowingly causes physical injury to another.”3 The defendant
argued that the jurors had to agree on whether (1) he hit the victim
or (2) aided and abetted another person who did.4 The Supreme
Court explained that because the legislature established different
elements to prove accomplice and principal liability, jurors must
concur on one of those theories of liability when both are in play.5
The court stated the rule as follows:
[I]f the state seeks to hold a defendant liable either as
the principal or as an aider and abettor and if a party
requests an appropriate instruction, the trial court should
instruct the jury that at least 10 jurors must agree on
each legislatively defined element necessary to find the
defendant liable under one theory or the other.6
Recently, the Court of Appeals held that a trial court’s failure to
give a concurrence instruction is plain error when the state relies on
both accomplice and principal liability. In State v. Gaines, the Court
of Appeals reversed and remanded for a new trial because the trial
court failed to instruct the jury that at least 10 of its members must
agree that the defendant was liable as either a principal or as an
aider-and-abettor to a charge of second-degree robbery.7 The court
did so even though the defendant did not preserve that argument
for appeal, explaining that the error was “obvious” after the Oregon
Supreme Court’s decision in Phillips.
In light of Phillips and Gaines, defense counsel should request
a jury concurrence instruction whenever the state argues competing
theories of accomplice and principal liability, regardless of the
offense charged.
By contrast, when the state does not argue that the defendant
acted as an accomplice, but instead argues that he committed thirddegree assault through one of the two alternate means of proving
ORS 163.165(1)(e), a jury concurrence instruction is not required.
Continued on next page
OCDLA Member Emily Seltzer is a Deputy Defender, Criminal Appellate
Section, OPDS.
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In State v. Thompson, the state alleged that the defendant either (1)
“directly caused injury to the victim with the aid of another actually
present, or (2) that [the] defendant’s conduct was so ‘extensively
intertwined’ with the infliction of the victim’s injury that
defendant’s conduct could be found to have ‘produced’ the injury.”8
Recall that in 2003 in State v. Pine, the Supreme Court explained
that ORS 163.165(1)(e) allows for those two alternative factual
methods of proving how the defendant “caused” the third-degree
assault, and that those alternatives are distinct from an accomplice
theory of the offense.9 And in Phillips, the Supreme Court held
that failing to require jury concurrence on those two methods
of proof does not violate Article I, section 11, of the Oregon
Constitution or the Due Process Clause.10 So in Thompson, the
Court of Appeals concluded that when the state does not allege a
theory of accomplice liability, the failure to give a jury concurrence
instruction on the two legislatively defined means of committing
third-degree assault under subsection (1)(e) does not constitute
plain error.
Whenever it is unclear that a particular statute requires
concurrence, requesting a jury concurrence instruction may benefit
your client. It can force the jury to examine the state’s evidence
more closely and tease out the specific evidence supporting the
state’s divergent theories of an offense.

But Gaines and Phillips highlight one occasion when counsel
should always request a jury concurrence instruction: when the state
alleges competing theories of accomplice and principal liability.
That rule provides a welcome beacon of clarity in the otherwise
muddy waters of jury concurrence law, and will benefit many of our
clients in years to come.
Endnotes
1
2
3
4
5
6
7
8
9
10

State v. Phillips, 354 Or 598, 606, 317 P3d 236 (2013).
State v. Pipkin, 354 Or 513, 522, 316 P3d 255 (2013).
Id at 600.
Id.
Id. at 605.
Id.
State v. Gaines, 275 Or App 736, 738, 365 P3d 1103 (2015).
State v. Thompson, 275 Or App 985, 989, 365 P3d 1133 (2015).
State v. Pine, 336 Or 194, 207, 82 P3d 130 (2003).
Phillips, 354 Or at 608-12.

Appellate Perspective: A Monthly Audio
Conversation with host Marc Brown.
Available on the Library of Defense podcast page:
Episodes 1—Bonilla • Episode 2—Simonov
Episode 3—Ramos • Episode 4—Officer Safety

Felony Sentencing in Oregon

Order here.

Guidelines, Statutes, Cases
Edited by Jesse Wm. Barton

2012 Edition — INCLUDES May 2016 Update

Be the lawyer who —
• excels at plea negotiations
• succeeds at sentencing

with a manual that delivers —
• objective discussion of legal issues & defense perspective
• practice tips
• guidelines rules and analysis
• must-know constitutional challenges to sentencing options
• Sentencing Guidelines Grid
$225 — PDF license for 1–3 users• PDF licensing options
$425 — 1 Hard copy & PDF license for 1–3 users
$275 — Hard copy only
hard copy includes one color, laminated Sentencing Guidelines Grid
The Oregon Defense Attorney
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H H H
Moderator: Jim Arneson, Roseburg

Thursday , june 16 H
3p

Adjourns at 12:30 p.m.

3:45p

Noon Registration/Exhibitors (all day)
1p
Appellate Update
Joshua Crowther and Kali Montague,
Office of Public Defense Services, Salem

2p

Simonov and Mental States
Lindsey Burrows, Office of Public
Defense Services, Salem

2:45p Break / Door Prizes

H H H

Justice Scalia’s Legacy for
Criminal Defendants—Changes
Now That He’s Gone?
Jeff Fisher

10a Break / Door Prizes
Fighting the Exclusion of
10:15a
Defense Experts
Kevin Sali, Attorney, Lake Oswego

11:15a Business Meeting
Candidate Statements
President’s Awards
Ross Shepard Service
to OCDLA Award
Introduction of the New
Executive Director
11:45a Lunch
Sponsored by TravelPro, Tigard

12:45p Voting for Board seats ends.

Bring your instruments, and gather
with friends to make music. Everyone
welcome.

4:30p CLE adjourns for the day
5p BBQ and Retirement Bash for
John Potter, featuring
music by the amazing Soul
Restoration Project.

Defending Medical Child
Abuse
Lisa Ludwig, Attorney, Portland
Tiffany Harris, Attorney, Portland

1:45p

Representing Veterans:
Defense and Mitigation
Strategies—PTSD, Traumatic
Brain Injury, Moral Injury,
Institutionalization,
Re-acculturation and Veterans
Resource Center

H H H

3:30p Board of Directors Meeting
4p Break
4:15p BREAKOUTS
Immigration Issues in a
Nutshell
Stephanie Engelsman, Metropolitan
Public Defender, Portland

Changes in Criminal
Cannabis Laws—Expunction and
Medical Marijuana
Brian Michaels, Attorney, Eugene

Jesse Wm. Barton, Attorney, Salem
(1 access to justice credit)

2:45p Break
3p BREAKOUTS
Juvenile Law—Challenging
Detention and Keeping Youth in
Their Communities
Brian Baker, Youth, Rights & Justice,
Portland

Ability to Pay—Litigating
Fines, Fees and Bail
Alex Bassos, Director of Training
and Outreach, Metropolitan Public
Defender, Portland

Persuasive and Powerful
Written Advocacy
Tony Bornstein, Federal Public
Defenders Office, Portland

5:15p
5:15p
5:15p
5:307:30p

CLE adjourns for the day
Board Meeting adjourns
First-Timers Reception
Beer, Wine & Spirits Festival
Sample beverages, tasty snacks and bid in
the silent auction. Live music, too. Free
for attendees. Guests $15.

• • • • •

Healthy Sexuality in
Children, Adolescents, &
Adults
Dr. Laura Zorich, Licensed Clinical
Psychologist, Portland

saturday , june 18 H

8a Hot Breakfast (included)
Maximizing Your Media
8:45a
Messaging—Changing Hearts,
Minds and Public Policy
I. India Thusi, Associate Counsel
& Robert L. Carter Fellow, The
Opportunity Agenda, New York, NY

10:15a Stu’s Spirit: Rising to the
Challenge and Representing
Protestors
Kasia Rutledge, Metropolitan Public
Defenders Office, Portland

10:35a Break / Prizes / Hawaii Raffle
10:55a Porn, Lies and Protective
Orders: We Call It Ethics
Lane Borg, Executive Director,
Metropolitan Public Defender, Portland
(1 ethics credit)

June/July 2016

8p Jam Session / No-host Bar

Patrick Sweeney, Attorney, Portland

12:45p

Jeff Fisher, Co-Director, Supreme Court
Litigation Clinic, Stanford Law School

Moderator: New OCDLA President

$75, see registration form, or call
OCDLA.

Advanced Brady Issues

friday , june 17

8a Continental Breakfast (included)
Exhibitors (all day)
Silent Auction (West Deck, all day)
8:30a
Examining U.S. Supreme
Court Cases—Including
Confrontation and Digital
Evidence

H H H

7:30p Texas Hold ’Em Poker
Tournament

Hosted by the Board of Directors and
Past Board Presidents. Everyone welcome.

Moderator: Aaron Jeffers, Bend

9:30a

Discovery 101

Steve Eberlein, Metropolitan Public
Defender, Hillsboro

9a Public Defense Services
Commission Meeting

H H

16

H H

11:55a Adjourn
Program, speakers, credits subject to change
due to trial schedules or unforeseen circumstances.

ocdla.org
Presented by the OREGON CRIMINAL
DEFENSE LAWYERS ASSOCIATION

The Oregon Defense Attorney

ocdla.org

June 16–18, 2016
Mt. Bachelor Village
resort Bend, oregon
H Who may attend?

Program is open only to oCDLA
members, other defense lawyers and
those professionals and law students
directly involved in the defense function.
H What’s included in the fee?
• seminar admission (thurs.–sat.)
• Written material download in advance
• friday business luncheon
• friday craft beer, wine & spirits tasting
• Continental breakfast friday
• hot breakfast saturday
• refreshments at the breaks
• CLe credit
• Networking, relaxing, a great time!
H Lodging at Mt. Bachelor Village
fULL. Cancellations occur, call 1-877-3948966, ref. oCDLA/292486
H Alternative Lodging Options
• TownePlace Suites Marriott, $154, some
pet rooms at $15 per pet per night. Reserve by May
25. Call 541-382-5006, mention OCDLA.
• Fairfield Inn, $154, a sister property of
TownePlace Suites Marriott about two miles from
the Marriott, similar amenities. Call 541-382-5006.
Reserve by May 25, mention OCDLA.
• Tetherow, $169 and $189. Great luxury option.
Call 541-388-2582, ask for the Oregon Criminal
Defense Lawyers Association room block to receive
the discounted rate. Reserve by May 16.
• Entrada, $129 with one queen, $139 with two
queens. Call 541-382-4080. Mention OCDLA.
• Vacation Rental By Owner, vrbo.com
• Vacasa Rentals, 503-345-9399, vacasa.com
• Bend Dutch, 866-322-0218,
benddutchrentals.com
• Bend Vacation Rentals, 541-385-9492,
bendvacationrentals.com
• Bend Chamber of Commerce,
bendchamber.org
• VisitBend.com
H registration
online: www.ocdla.org
Phone: 541-686-8716
fax: 541-686-2319
Mail: 101 east 14th Avenue,
eugene, or 97401
Postmark by 6/6 for early Bird Discount.
H Scholarships/Volunteer
Contact oCDLA by June 6 concerning
partial scholarships based on financial
need, volunteer opportunities to reduce
tuition, extended payment plans or
creative payment arrangements.
H Cancellations made before June 9
receive a refund less a $25 cancellation
fee. Cancellations made on or after June 9
—after material download link has been
emailed—will receive a refund less a $150
cancellation/written material fee.
New No-show Policy: Written materials
are sent in advance to all participants.
Audio materials in the form of MP3
recordings will be sent to oCDLA
members only; nonmembers who do not
attend are ineligible to receive the audio
recordings or a refund.

The Oregon Defense Attorney

saddle up!

& register for the
OCDLA AnnuAL
COnferenCe

regiStrAnt infOrMAtiOn
Name

Bar# / DPsst#

Name for Badge
Address
City

state

Phone

Zip

email

CLe tuitiOn AnD MAteriALS
Early Bird (by 6/6) Standard (after 6/6)
OCDLA/WACDL/WDA Lawyer
r $355
r $380
Non-lawyer
r $275
r $300
Nonmembers
Lawyer
r $435
r $460
Non-lawyer
r $310
r $335
Registration fee includes electronic materials; download link emailed prior to conference.
Material Options
r Add a CD of the materials and supplements for an additional $15.
r Add a hardcopy of essential materials (without supplements) for an
additional $45. (Pre-order the hardcopy by June 8.)

=
=
=
=

$_____
$_____
$_____
$_____

+ $_____
+ $_____

COnferenCe ACtiVitieS
= free

Thursday Barbecue and Potter Retirement Party, open to all, 5:00 p.m.
Thursday Night Texas Hold ’Em Tournament, 7:30–10:30 p.m.
r entry fee
$75/person x _____

= $_____
= free

Friday First-Timers Reception & Job Fair, 5:15–6:00 p.m.

Friday Central Oregon Craft Beer, Wine & Spirits Tasting and Silent Auction, 5:30–7:30 p.m.
r guest tickets (registrants free)
$15/person x _____
= $_____
BIG ISLAND Raffle Tickets
r $20 each
r $50 for 3
r $100 for 7
= $_____
Raffle winner receives a four-night trip for two people to the Big Island for OCDLA’s November 9–13, 2016,
Sunny Climate Seminar (includes one CLE registration, two roundtrip airfares from Portland)—or $1,200 in cash.

CAn’t AttenD?
Save $: Download materials and MP3 audio following seminar, $350, members only, ocdla.org
r Written materials (CD only) plus audio for credit, $365, members only
= $_____
r Written materials (hardcopy and CD) plus audio for credit, $395, members only
= $_____

OCDLA DOnAtiOnS
r
r
r
r

Scholarship Fund assists members who are otherwise unable to attend.
Legislative Advocacy Fund supports OCDLA’s lobbying efforts.
General Fund supports office operations.
Building Fund, to help retire the OCDLA building mortgage.

=
=
=
=

$_____
$_____
$_____
$_____

=
=
=
=

$_____
$_____
$_____
$_____

MeMBerShip register for Conference, join oCDLA: save $
Bar entry 2012 to 2015
r $255 membership, through June 2017
Bar entry 2011 or earlier
r $360 membership, through June 2017
Nonlawyer Professional Membership r $140 membership, through June 2017
Bar entry 2016—New Bar Admittee
r $50 membership, through June 2017
Above membership fees include April, May, and June of this year at no cost.

pAyMent infOrMAtiOn Payment must accompany registration.
r Check enclosed

r VISA/MC/AMEX/Discover

Name on Card

TOTAL = $_____

Card Number

CVC#

Exp. Date
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PROSECUTORIAL
MISCONDUCT

“

Letting such an argument

Put a Stop to This! (Part IV)

go unchallenged destroys
counsel’s credibility…
The reality is that once

Grant v. Coursey—A Comment

defense counsel is viewed

by Tony Bornstein

case is lost.

I

n writing this series, my intent has been to identify categories
of impermissible closing argument and to discuss the law
disapproving such arguments. Recently, though, the Oregon
Court of Appeals issued a truly deplorable decision that demands
immediate critique.
Grant v. Coursey1 is a post-conviction case. In the underlying
sex crimes trial, the prosecutor delivered a rebuttal closing argument
that was rife with misconduct. Unfortunately, the defense counsel
did not object. As a result, the jury was left with the impression
that the defense counsel himself had behaved unethically and that,
if they did not convict, the defendant would continue to abuse
the complaining witnesses—and other girls. In post-conviction,
trial counsel stated that he recognized the prosecutor’s arguments
were improper, but he decided not to object because he believed
that the prosecutor was alienating the jury with his harsh language.
He further believed that the jury was otherwise “receptive and
comfortable with the petitioner.”
The defendant’s conviction by the jury demonstrates that trial
counsel’s beliefs were mistaken, and confirms the importance of
objecting when we see misconduct, even if we think the argument
will backfire on the prosecutor.

Defense Counsel’s Conduct
The prosecutor told the jury outright that the petitioner and
his counsel had manipulated the evidence. “The prosecutor told the
jury that, between the time of JJ’s initial interview and trial, she had
been pressured to recant and coached by petitioner and his attorney
as well as her family. The prosecutor explained that the ‘final
manipulation’ came on the night before trial when defense counsel
and JJ’s father (petitioner’s half-brother) took her to dinner and
explained what would happen to petitioner if he were convicted.”
Counsel did not object, stating that the district attorney was
“ ‘alienating the jury with this harsh language,’ and that his client
would be better served by not objecting.” The Court of Appeals
blandly noted, “[w]hile that decision might not have been the
best approach in hindsight, it was not an unreasonable approach.”
Unsure even whether the remarks crossed into “impermissible
territory,” the court found them insufficiently inflammatory to
reject counsel’s explanation for not objecting to them.
June/July 2016
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as crooked, the defense

An attack on defense counsel’s integrity cannot be anything but
prejudicial. Such an attack is not simply “harsh.” It is far worse. It
is an accusation of crooked conduct in the defense of the accused.
That is qualitatively more serious than a legitimate but “harsh”
contention.2
An attorney who lets such an attack go without challenge
effectively concedes the truth of the accusation. As defense
counsel, we must always vehemently support our right, duty and
obligation to talk to every witness, and declare that doing so is never
improper or unethical in any way, any more than it is improper
for a prosecutor to meet with that same witness. Letting such an
argument go unchallenged destroys counsel’s credibility—and
impugns the credibility of all defense counsel who talk to witnesses.
The reality is that once defense counsel is viewed as crooked, the
defense case is lost.3

Comment on Defense Counsel’s Summation
The other notable incident of misconduct arose from comment
on the summation of defense counsel who used a metaphor to
illustrate the concept of reasonable doubt. He described an outdoor
setting in which a canoe must cross a lake and argued: “In the
stream between the lakes ... was an impasse of rocks, those large
rocks of reasonable doubt must be removed before that canoe can
make it to the lake of conviction.”
In rebuttal, the prosecutor seized on counsel’s lake metaphor.
She stated: “If you find [petitioner] not guilty you will end up back
in the lake that he came from and that’s the lake of drowning girls.”
She then closed by telling the jurors:
I’m going to ask you to find [petitioner] guilty of each
and every one of these charges, because not to do so, as
[defense counsel said], would return him to the lake. The
lake where [one of the alleged victim] still lives, and where
girls are given alcohol and taken advantage of sexually, at
least one that we know of.
Continued on next page
OCDLA Member Tony Bornstein is currently writing a series of articles on
prosecutorial misconduct in closing argument.
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In addition to its terribly inflammatory effects, including
implying that there were even more individuals who had been
victimized than those at issue in the case, this argument calls upon
jurors to abandon their impartiality and instead act as partisans
on behalf of the known and unknown victims. The prosecutor
asked the jury to become de facto law enforcement officers whose
responsibility it was (according to the prosecutor) to protect the
victims against further predations from the accused.4
It is difficult to conceive of any tactical reason not to object
to such an argument. The objection would require, as a matter of
law, the trial judge to sustain it and the attorney could then ask
the court to give a cautionary instruction that would inform the
jury that the prosecutor’s argument was improper. As the Oregon
Supreme Court stated over a hundred years ago: “While cautionary
instructions are usually in the discretion of the court, there may be
circumstances rendering them imperatively necessary[.]”5 Given the
harm to a fair trial due to the prosecutor’s argument, the trial judge
should certainly give such an instruction that emphasizes the jury’s
obligation to impartially decide the case. If the judge refuses to take
curative action, the refusal is then preserved for appellate review.6 Of
course, a curative instruction may be insufficient to cure prejudice
in any given case. In such an instance, a mistrial is necessary.7
Trial counsel’s subjective belief that the jury was alienated by
the prosecutor’s conduct is not a reason to fail to object. Assuming
that the assumption was accurate, the objection and the court’s
response—sustain the objection and caution the jury—would only
have emphasized that the prosecutor was acting improperly and that
she was the attorney who was trying to inappropriately manipulate
the case. Failing to object lost a critical opportunity to emphasize
these facts and also waived the issue of the improper argument for
appeal.

4

5
6

7

8
9

to exercise one’s right to present a defense, and to have the state prove its
case beyond a reasonable doubt. That passage appears in the petitioner’s
appellate brief, but is completely absent from the court’s opinion.
The law governing this type of misconduct is discussed in “Put a Stop to
this! (Part II). Exhortations to Protect the Victim in Closing Argument.”
The Oregon Defense Attorney, p. 18 (Jan/Feb/March 2016).
State v. Barton, 70 Or. 470, 474, 142 P. 348, 349 (1914).
In State v. Lundbom, 96 Or. App. 458, 773 P.2d 11 (1989), defense
counsel registered a timely objection to misconduct in summation but
did not ask for a curative instruction. The trial judge, however, overruled
the objection. Counsel later moved for a new trial. The Court of Appeals
stated: “Given the trial court’s earlier failure to sustain defendant’s
objections, it committed reversible error when it failed to grant him a
new trial. “For all practical purposes that action foreclosed the possibility
that defendant would obtain a curative instruction.”
State v. Grenawalt, 86 Or. App. 96, 98-99, 738 P.2d 232, 233 (1987)
(“Although no curative instruction was requested, the harm had been
done, and no instruction could have done other than add to the harm.”).
86 Or. App. at 98, 738 P.2d at 233.
Grant seems at odds with Simpson v. Coursey, 224 Or. App. 145, 197 P3d
68 (2008). Simpson was a post-conviction case addressing trial counsel’s
failure to seek corrective action where a witness had improperly vouched
for the victim. While trial counsel objected and the judge sustained the
objection, counsel did not seek any further judicial action. The Court of
Appeals granted post-conviction based on that failure. The court wrote:
“In short, even if counsel’s belief that he was winning the trial justified
his failure to move for a mistrial, there was still a risk that the jury would
be improperly influenced by [the witness’] vouching. Counsel’s failure to
guard against that risk by moving to strike the testimony and requesting
a curative instruction constituted a failure to exercise reasonable skill and
judgment.”
*

*

*

I wish to thank Renee Manes, Larry Matasar and Zack Mazer for
their input on this article. The views expressed here are my own and
don’t reflect the views of any organization or office.

What the Court of Appeals Got Wrong
On appeal in post-conviction, the court found counsel’s noobjection strategy reasonable.
That ruling is absurd and dangerous. The state’s closing rebuttal
argument was clearly objectionable and could not be anything but
harmful.
Almost thirty years ago, in State v. Grenawalt, the Court of
Appeals warned: “Advocating an improper basis for a conviction
cannot be anything but prejudicial.”8 Now, it’s not?9
Hopefully, the Oregon Supreme Court will accept review.

Online JOB Board

Visit ocdla.org, click “Jobs.”
Jobs currently listed:
• Chief Public Defender, Boise, Idaho
• Lawyer, Eugene
• Indigent Defense Coordinator, Vancouver, WA
• Lawyer, Roseburg
• And More.

Endnotes
1
2

3

277 Or. App. 165, __ P.3d__ (2016).
The law governing this type of misconduct is discussed in “Put a Stop
to this! Attacks on Defense Counsel in Final Argument.” The Oregon
Defense Attorney, p. 16 (Nov/Dec 2015).
Another reason this opinion is appalling is that the court omitted an
important fact. In the same part of her closing, the prosecutor argued to
the jury: “Again, if you find the defendant not guilty, you are rewarding
colossal manipulation in this case. Manipulation of [complainant], the
manipulation of this case. The manipulation of this courtroom.” That
is a total distortion of the function of the jury in our criminal justice
system. It is also a blatant attack on the constitutional right to stand trial,
The Oregon Defense Attorney

View job listings or post a job opportunity.
Anyone can view; you will need your OCDLA
user name and password to post.
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2016 Annual Conference
June 16–18 • Mt. Bachelor Village

Alternative Lodging
Options

• TownePlace Suites Marriott, $154, some pet
rooms at $15 per pet per night. Reserve by May 25.
Call 541-382-5006, mention OCDLA.
• Fairfield Inn, $154, a sister property of
TownePlace Suites Marriott about two miles from
the Marriott, similar amenities. Call 541-382-5006.
Reserve by May 25, mention OCDLA.
• Tetherow — Some $169 rooms and some
$189, June 16–18, great luxury option. Call 541388-2582, ask for the Oregon Criminal Defense
Lawyers Association room block to receive the
discounted rate. Reserve by May 16.
• Entrada — $129 room with one queen, $139
room with two queens, June 15 to 19. Call 541382-4080. Mention OCDLA.
• Vacation Rental By Owner,
http://www.vrbo.com/
• Vacasa Rentals, 503-345-9399,
https://www.vacasa.com/
• Bend Dutch, 866-322-0218,
http://benddutchrentals.com/
• Bend Vacation Rentals, 541-385-9492, http://
www.bendvacationrentals.com/
• Bend Chamber of Commerce, http://
bendchamber.org
• VisitBend.com

____
Mt. Bachelor Village is full.
To check on cancellations, call 1-877-394-8966
• Ref: OCDLA/292486.
View room descriptions.

June/July 2016
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Search & Seizure
• State & federal updates
• Challenging the government’s ability
to search/seizure electronic devices, and more TBA

Sept. 16–17, 2016
Agate Beach Inn, Newport
Registration Information
Who may attend?

Name __________________________________________ Bar #/PSID# ___________________________

This program is open to defense lawyers
and those professionals and law
students directly involved in the defense
function.

Name for Badge _________________________________________________________________________

What’s included in the fee?

Email ___________________________________________________________________________________

• CLE credit
• Written materials (download)
• Refreshments at the breaks

Cancellations....
...made before Sept. 9 will receive a refund
less a $25 cancellation fee.
...made on or after Sept. 9—once material
download link has been emailed—will
receive a refund less a $100 cancellation/
written material fee. New No-show
Policy: Written materials are sent in
advance to all participants. Audio
materials in the form of MP3 recordings
will be sent to OCDLA members only;
nonmembers who do not attend are
ineligible to receive the audio recordings
or a refund.

Lodging: Agate Beach Inn
1-800-547-3310
3019 North Coast Highway
Newport, Oregon 97365
Make reservations by August 15. After
that date rooms may not be available at
our special rate ($115 single/dbl ocean
view or $95 hillside). Mention OCDLA for
this rate. Pet-friendly rooms, additional
fee.

To Register:
Online: www.ocdla.org
Phone: (541) 686-8716
Fax: (541) 686-2319
Mail: 101 E 14th Ave, Eugene, OR 97401

Need financial assistance?
Contact by Sept. 6 about payment
plans or scholarships.

ocdla.org
The Oregon Defense Attorney

Address _________________________________________________________________________________
City ______________________________________________State ____________ Zip _________________
Phone __________________________________________ Fax ___________________________________

CLE Tuition and Materials – (download link emailed September 9)
OCDLA Members:
Nonmembers:

Lawyer
Nonlawyer
Lawyer:
Nonlawyer

Early Bird (by 9/6)
r $255
r $160
r $305
r $210

Standard (after 9/6)
r $280
r $185
r $330
r $235

Material Options
r Add a CD of materials for an additional $15
r Add a hard copy of materials (without supplements) for an additional $30

=
=
=
=

$_____
$_____
$_____
$_____

+
+

$_____
$_____

Can’t Attend? Audio & Written Materials
Download material & MP3 audio from the web following the seminar, $230, members only
r Written materials (CD) & audio CDs for CLE credit, $245, members only
+ $ ____
r Written materials (hardcopy & CD) & audio CDs for CLE credit, members only + $ ____
r Written material only—CD and hardcopy, $150, no CLE credit.
+ $ ____

OCDLA Donations
r $25 donation to the Scholarship Fund
r $25 donation to the Legislative Advocacy Fund
r $25 donation to OCDLA’s General Fund

=
=
=

$_____
$_____
$_____

Not an OCDLA Member? Add a Membership Now and SAVE!
Membership effective through June 2017

Bar entry 2012 to 2015
Bar entry 2011 or earlier
Non-lawyer Professional Membership
Bar entry 2016—New Bar Admittee

r
r
r
r

$245
=
$350
=
$135
=
$50 new member, includes $50 CLE Certificate

$_____
$_____
$_____
$_____

Payment Information
Payment must accompany registration.

r Check enclosed

r VISA/MC/AMEX/Discover

Total =

$_____

__________________________________________________________________________________________________________________
Card Number
Exp. Date
CVC #
__________________________________________________________________________________________________________________
Name

Presented by the OREGON CRIMINAL DEFENSE LAWYERS ASSOCIATION
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Oregon Criminal Defense Lawyers Association

November 9-13, 2016

Mauna Lani Bay

Hotel & Bungalows
Kohala Coast, on the Big Island

CLE PROGRAM • November 11
9:00 a.m. Isms and Schisms
Cynthia Roseberry • Clemency Project

Manager, National Association of Criminal
Defense Lawyers (NACDL), Washington, D.C.
An examination of unconscious bias and
favoritism that can affect beliefs, zealous
advocacy, and trial strategy.

10:00 Break
10:15 “Sanism”
Colette Tvedt • Public Defense Training and
Reform Director, NACDL, Washington, D.C.
Issues of mental impairment create their
own set of biases and demand that counsel evaluate those cases from a different
perspective.

11:15 Race Matters in Voir Dire
Jeffery Robsinon, Deputy Director and

OCDLA’s

Sunny Climate
Seminar

$999 Seattle
ppdo from Portland,
or LA
($1,099 from Eugene, other departure cities
available—see reverse.)

Includes —
• Roundtrip airfare
• Four nights lodging
• Wireless internet
• Snorkel equipment up to
ocdla.org
four hours per day
• Fitness club access
• Parking
Plus, add additional nights at unbeatable rates.

Director of Center for Justice, ACLU
A strategic road map: What to ask, why to
ask it, when to object, and the impact of the
lawyer’s behavior.

12:00 p.m. Lunch
1:00 An In-Depth Conversation
Masterfully lead by Jeff Robinson, and
supplemented by Cynthia and Colette and
issues from the audience, participants will
learn how to best address bias, communicate better with the client, the judge, and
the prosecutor. From the multi faceted history of bias to real life example of “what do
you do when,” this conversation will amaze,
stimulate and provide tools that will make
you a more effective lawyer.
2:30 Break

2:45 An In-Depth Conversation,
continued.
4:00 Adjourn
CLE credit pending approval in OR, CA, ID, WA and UT.
Call regarding other states.

OCDLA, 541-686-8716, 101 East 14th Avenue, Eugene, OR 97401, info@ocdla.org, ocdla.org. For program updates visit ocdla.org.
June/July 2016
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Hotel & Travel
starting at $999
November 9–13, 2016

2016 Sunny Climate Seminar

Hotel & Travel Package ADVANCE Registration Form
Print Legibly

• per person, double occupancy
• roundtrip from Portland, Seattle, LA
(other cities slightly higher)

_________________________________________________________________
Full Legal Name
Name for Badge

Package Includes:

_________________________________________________________________
Mailing Street Address

• Roundtrip air travel
• Four nights in a standard room at
the Mauna Lani Bay Hotel (upgrades
available)
• Free wireless internet
• Free parking (valet or self)
• Fitness club access
Add extra days to the package for even
more savings.
The hotel & travel package is open to all
family and friends of CLE attendees.

_________________________________________________________________
Law Firm (if applicable)

_________________________________________________________________
City
State
Zip

$250 deposit per
person required
to reserve travel
package. Airfare
subject to change
until paid in full.
Full payment due by
September 6, 2016.

_________________________________________________________________
Phone (w)
(h)
_________________________________________________________________
Fax
Email

Deposit & Payment Full payment due September 6, 2016. Reserve early; limited space.
I/We plan to leave from this city: ____________________.
Name(s) of additional people staying in room (i.e., spouse, partner, children, friends, etc.):

Continuing Legal
Education: $395

1. _____________________________________ 2. _____________________________________

($450 after October 13)

by Check (payable to TravelPro)

CLE Registration Includes:
• Seminar admission
• Written material emailed in advance
• Lunch, refreshments, CLE credit

Who May Attend
The CLE is open to defense lawyers and
professionals or law students directly involved
in the defense function.

Register for the CLE
ONLINE at ocdla.org
To register for the CLE (book travel package
separately), visit ocdla.org/seminars.Choose
“Sunny Climate Seminar” and follow the
prompts. You may also call 541-686-8716 to
register over the phone. A minimum of one
CLE registration is required per travel package.
Cancellation: Seminar cancellations made by
October 31 will receive a refund less a $50 cancellation fee. Cancellations made after Oct 31 —
after material download link has been emailed,
will receive a refund less a $150 cancellation/
written material fee. No-shows will be sent the
MP3 audio download link.
Oregon Criminal Defense Lawyers
Association, 541-686-8716, 101
East 14th Avenue, Eugene, OR
97401, info@ocdla.org, ocdla.org.

ocdla.org
The Oregon Defense Attorney

3. ____________________________________ 4. _____________________________________

Payment
☐ ____ people x $250 per person deposit = $ ________ enclosed.
☐ I am paying for travel in full: _____ people x $ ______ each = $_______ enclosed.

by Credit Card
☐ Charge my credit card in the amount of $250 deposit x ____ people = $ _____.
☐ I am paying for travel in full: ____ people x $ _____ each = $______ enclosed.
VISA/MC/AmEx/Disc Card no.: __ __ __ __ __ __ __ __ __ __ __ __ __ __ __ __
Name on Card: _______________________________________________CVC#_____
Exp. Date: ___________________ Billing Zip Code ____________________________
Complete billing address if different than above:____________________________________
____________________________________________________________________________

Options — Add extra days and upgraded room
☐ Contact me about arriving early and/or staying longer.
☐ Contact me about upgraded lodging — ocean view or ocean front rooms

Travel Cancellation/Fee The airline portion of the travel package is nonrefundable. In addition,
any cancellation after September 6, 2016 will be assessed a $250.00 cancellation fee in addition to
non-refundable airline costs. Airfare subject to change until travel paid in full.

Total Enclosed $_______
Send this form and payment to: TravelPro, Attn: Tom Cronkrite, 11825 SW
Greenburg Rd, Suite 215, Tigard, OR 97223, or via fax to: (503) 296-5886.
For more information, email Tom Cronkrite at tom@tomtravel.net, or call 1-866-6113785.

Visit ocdla.org for more details and to register for the CLE portion.
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POST-CONVICTION RELIEF

“

Just as trial counsel

What Should You Do
When PCR Counsel
Comes Calling?
United We Stand, Divided We Fall

I

’ve been defending citizens accused of crimes for forty-two
years now. In my younger days I concentrated mostly on trial
work. I’m familiar with its demands. That’s one reason I chose to
transition out of it. Now I concentrate my defense work on state
post-conviction and federal habeas corpus cases.
During my younger days, I tried capital murder cases in the
Deep South. I was motivated by the excitement and challenges
capital litigation brought. I confess that I concentrated on the
cutting-edge issues and the development of creative strategies,
perhaps more than the possible fates faced by my clients. As a
result, even though my clients’ lives literally depended on my
performance, I remained cool, calm, and collected.
But a funny thing happened along the way. The stress hit like
a brick wall after I represented my all-time favorite client, Mitchell
Rutledge, not once but three times before convincing an Opelika,
Alabama, jury to spare his life.1
But I digress. Mitch was not the only one who changed. I
became more concerned about my clients than the challenges
or the nuances of capital litigation. That concern in turn made
representing them at trial more stressful. Hence, my eventual turn
to post-conviction work and the subject of uniting trial and PCR
lawyers.
Generally speaking, there is only one issue in PCR cases—
whether trial counsel provided effective representation. Occasionally
the effectiveness of appellate counsel is questioned, and sometimes
other claims arise, such as Brady claims that could not have been
1

Mitch is now the subject of an excellent new book, Death on Hold, by
Burt and Anita Folsom (Nelson Books 2015). The authors describe
Mitch’s transition from illiterate street thug to poet and man of
principle, thanks to the saintly helping hands of strangers. These
strangers—especially a very conservative Kentucky professor and an
enthusiastic Los Angeles Catholic nun—read Time’s claim that Mitch
wasn’t worth anyone’s concern after he was initially sentenced to death,
and they befriended him, taught him to read and write, and significantly
changed his life.
June/July 2016

acquittal or the best plea
deal during the trial stage,
so too trial counsel should
continue to support the
client … when the client
considers or brings a PCR
action.

by Dennis Balske
Introduction

fought for the client’s

”

raised on appeal. But PCR usually means examining trial counsel’s
performance.

The Cooperation of Counsel
Because trial counsel’s investigation, performance, and
strategies serve as the focus in PCR, trial counsel’s cooperation
is crucial. The cooperation starts with providing the client’s file
to PCR counsel. The file belongs to the client, and trial counsel
is obligated to provide it in its entirety. Or Bar Ass’n Formal
Op 2005-125 (2005).2 Most trial counsel do so willingly. All
should.
Keep in mind that a PCR proceeding is not an adversary action
by the client against previous counsel but by the client against his
or her custodian (acting on behalf of the state). Trial counsel are
not parties to the PCR, they are witnesses. Their availability to the
state is limited by their ongoing duties of loyalty and confidentiality
to the client. Trial counsel owes a duty of allegiance to the client.
Just as trial counsel fought for the client’s acquittal or the best plea
deal during the trial stage, so too trial counsel should continue to
support the client (within ethical bounds) when the client considers
or brings a PCR action.
If you are contacted by PCR counsel, be aware that just as
you had a duty to investigate at trial, counsel has the same duty in
PCR. Under Martinez v. Ryan, 132 S.Ct. 1309, 1316 (2012), PCR
counsel can be found to have provided ineffective assistance if they
fail to raise a meritorious claim of trial counsel’s ineffectiveness.
2

Oregon is in the majority of jurisdictions that require counsel to provide
former clients with their entire files. ABA Formal Op. 471 at 3, n. 12
(2015).

OCDLA Member Dennis Balske practices law in Portland. He is co-chair of
the Capital Defenders Executive Committee.
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In my experience, the best attorneys tend to be the most
cooperative.3 They freely engage in the evaluation process. Often
times, their files reflect that a thorough investigation was conducted,
the transcript reveals that their trial performance was adequate,
and their answers to my questions demonstrate that they made
reasonable strategic decisions. In those instances, because a PCR
action would be fruitless, I recommend that my clients forego PCR
because there is little or no chance that they will prevail.
Similarly, the best attorneys willingly admit their mistakes.4 In
those instances, they provide affidavits or declarations explaining the
mistake(s) they made, whether their decisions/actions were strategic,
and their belief as to what they should have done to adequately
represent the client. A PCR action ensues and usually results in
relief to the client, a new trial. Consistent with trial counsel’s
cooperation, these clients do not pursue legal malpractice actions,
nor do they file bar complaints.
The best attorneys also understand that they are obligated
to preserve the confidentiality privilege. They know that their
availability to the state custodian’s counsel (usually the Assistant
Attorney General) is limited by their ongoing duties of loyalty and
confidentiality to their clients. Thus, they do not, as often occurs
with insecure or defensive trial counsel, freely discuss the case with
the Assistant Attorney General and help the state defend cases
brought by their clients. They know that it would likely violate the
Oregon Rules of Professional Conduct for trial counsel to discuss
the case with a representative of the Attorney General’s Office, or to

2016

Sentencing
Guidlines Grid
(May 5, 2016)
A quick reference guide to:
• Non-Measure 11 Crimes
• Measure 11 Crimes
• Crime Seriousness Grid
• Optional Probation
• Crime Categories
• Controlled Substances Substantial Quantity
• Commercial Drug Offense
• Special Presumptive Sentences
• Departure Sentences
2016 Sentencing Guidelines Grid

2013 Oregon Sentencing Guidelines Grid
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Three attorneys readily come to mind: Steve Houze, Shaun McCrea, and
David McDonald.
Three immediately come to mind. Tim Lyons readily admitted he
“erroneously believed that his objection had fully protected his client
from the prejudicial effects of the vouching,” an admission that led the
Oregon Court of Appeals to “conclude that counsel’s failure to move
to strike and seek a curative instruction was unreasonable.” Simpson v.
Coursey, 224 Or App 145, 153, 197 P3d 68 (2008).
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F

225269

196224
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135148

121130

116120

111115

91110

8190

7180

6672

6165

5660

5155

4650

4145

4145

3540

2934

2728

2526

2324

3136

2530

2124
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1618

180
90

2530

1924

1518

1314

1012

180
90

1314

1112

910

68

180
90

1011

89

120
60

120
60

120
60

120
60

120
60

1516

120
60

120
60

120
60

120
60

120
60
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30
90
30

90
30
90
30

90
30

90
30
90
30

90
30
90
30

90
30
90
30

90
30

4+ adult
“A”
misdos
or one
adult
nonperson
felony
or 3+
juvenile
nonperson
felonies

G

No
No
more
juvenile
than 3 felonies
adults or adult
“A”
“A”
misdos misdos
or two
juvenile
nonperson
felonies

H

129134

122128

6670

6165

3940

3738

2122*

1920*

180
90

180
90

180
90

180
90

120
60

120
60

120
60

120
60

90
30

90
30

90
30
90
30

90
30
90
30

I

120121
5860
3436
1618*
180
90
180
90
120
60
120
60
90
30
90
30
90
30

Upward
Dispositional
Departure
Maximum
Sentence
(for
presumptive
probation
cases)

Controlled Substances (shown in green)
(See also Substances Table on back side)
Property Crimes (shown in blue)
(See also Property Table on back side)
Person Crimes (shown in red)
Cigarette/Tobacco Crimes (shown in orange)
(See also Cigarette/Tobacco Table on back side)

Crime (Non-Measure 11)

Crime Seriousness

Abandon Child 163.535
7, 3*
Abuse of Corpse 1 166.087
5
Abuse of Corpse 2 166.085
3
Aggravated Animal Abuse 1 167.322
3
Aggravated Driving While Suspended or Revoked
7
163.196
Aggravated Harassment 166.070
6
Aggravated Identity Theft 165.803
5
Aggravated Theft 1 164.057, 164.061
8, 6, 5*
Aggravated Murder 163.095
See 163.105
Alteration of Document of Gift 97.982
4
Animal Abuse 1/Felony 167.320(4)
3
Arson 1 164.325 (see Measure 11 table)
10, 9, 8, 7*
Arson 2 164.315
Property*
Assault 3 163.165
8, 6*
Assault 4/Felony 163.160(3)
6
Assault Law Enforcement Animal 167.339
6
Assault Pub. Safety Officer 163.208
6
Attempt CS 3–11
2 Below Crime
Class A or B Felony 161.405
Attempt CS 1–2 Class A or B Felony 161.405
1
Attempt to Elude, Felony 811.540(1)(b)(A)
2
Ballot Buying/Selling 260.718
Unranked
Bigamy 163.515
1
Blue Sky/Securities ORS ch 59
Property*

* See Crime Categories on back side for Crime Seriousness Level criteria.
** Classified as a person felony if requirements of OAR 213-004-0009
are met.
*** If ORS 609.990(3)(b) criteria are met then it is a (person) felony.

Ballot Measure 11 Crimes
(ORS 137.700 and 137.707)

Crime
Months
CS
Agg. Veh. Homicide 163.149
240
10
Arson 1 164.325 (CS 10 only)
90
10
Assault 1 163.185
90
10, 9*
Assault 2 163.175
70**
9
Att Agg Murder
120
10
163.095, 161.405
Compelling Prostitution 167.017 70
8
Conspiracy Agg Murder
120 Unranked
163.095, 161.450
Att Murder 163.115, 161.405
90
9
Conspiracy Murder
90
Unranked
163.115, 161.450
Kidnapping 1 163.235
90, 300***
10
Kidnapping 2 163.225
70**
9
Manslaughter 1 163.118
120
10
Manslaughter 2 163.125
75**
9, 8*
Murder 163.115
300
11****
Rape 1 163.375
100, 300***10, 9*
Rape 2 163.365
75**
8
Robbery 1 164.415
90
9
Robbery 2 164.405
70**
9
Sexual Abuse 1 163.427
75**
8
Sexual Penetration 1 163.411
100, 300***10, 9*
Sexual Penetration 2 163.408
75**
8
Sodomy 1 163.405
100, 300***10, 9*
Sodomy 2 163.395
75**
8
Use Child Display Sex Act
70
8
163.670

Post
Prison
Supervision

Prob
Term
5

3

years

years

(levels
9–11)

(levels
7–11)

3
years
(levels
6–8)

7 F–I
6 F–I
5-F
12
mos.

2
years
(levels
3–5)

5 G–I
4 C–I

18

2
years
(levels
4–6)

3 A–F

6 mos.

mos.

* See Crime Categories on back side for Crime Seriousness
Level criteria.
** ORS 137.712 may authorize court to impose sentence of less
than Measure 11 minimum.
*** 300-month minimum applies only to adult defendants and for
crimes committed on or after April 24, 2006. See ORS 137.700
for complete information about 300-month minumum.
**** If defendant at least 15 and knew victim was pregnant, then
unranked.

18
mos.

3 G–I
1&2

(levels
1–2)

1
year
(levels
1–3)

Durational departure maximum is double the presumptive maximum or dispositional departure maximum.
* Eligible for optional probation (see back side for eligibility criteria).

Geoff Gokey admitted that “he should not have elicited” one witness’s
vouching testimony and should have “had the jury instructed to
disregard [it].” He also admitted he “should have moved to strike
the [vouching] testimony [of another witness] and sought a curative
instruction.” Finally, he admitted “he should have objected to the
prosecutor’s argument that the defense needed the jury to believe that
[the complaining witnesses] had ‘fooled’ [five of the prosecution’s expert
witnesses who believed the complaining witnesses were telling the
truth].” Berg v. Nooth, 258 Or App 286, 294, 309 P3d 164 (2013). For
this reason, the court awarded post-conviction relief. Id. at 298-302.

Bribe Give/Receive/Sports 165.085 165.090
2
Bribe Giving/Receiving Pub Serv-Witness
6
162.015 162.025 162.265 162.275
Burglary 1 164.225
9, 8, 7*
Burglary 2 164.215
Property*
Buying/Selling Custody Minor 163.537
8, 5*
Causing Another’s Cont Subst Ingest 475.984
9, 8*
Cellular Counterfeiting 1 165.581
4
Cellular Counterfeiting 2 165.579
2
Cheating at Gambling 167.167
2
Child Neglect 1 163.547
6
Coercion 163.275
7, 6*
Computer Crimes 164.377
Property*
Conspiracy 161.450
Unranked
Criminal Mischief 1 164.365
Property*
Criminal Mistreatment 1 163.205
7
Criminal Nonsupport 163.555
3
Crim Negligent Homicide 163.145
8, 9*
Crim Poss of Rented or Leased Veh 164.138
Property*
Custodial Interference 1 163.257
6
Custodial Interference 2 163.245
4
Custodial Sexual Miscond 1 163.452
7
Dealing Drugs to Minor 475.906
4*
Del Marijuana to Minor 475.906
4*
Del Cont Sub W/in 1000 ft School 475.904
8
Del/Manuf Fake Cont Subst
See Substances Table*
475.840(2)
Discharge/Att Firearm/Sch 166.370(3)(a)
6
Disorderly Conduct 1 163.023
4
Disposing of Meth Waste 475.977
4
Distribute Equip Intent to Manuf Cont Subst 475.962
8
Distribute Tobacco Products w/out Lic ORS ch 323
1
Dogfighting 167.365
Unranked
Dogfighting, Participation 167.370
Unranked
Dogfighting, Poss Paraph 167.372
Unranked
Drug Pos/Manuf/Del 474.840(1),(3) See Substances Table*
DUII/Felony 813.010(5)
4, 6*
DWS/R/Felony 811.182
4, 6*

Elections Fraud 247.125, 247.171(5),
Unranked
247.420(2), 253.710
Encouraging Ch Sex Abuse 1 163.684
8
Encouraging Ch Sex Abuse 2 163.686
5
Escape 1 162.165
7
Escape 2 162.155
6
Exporting Unprocessed Logs 526.992(2)(b) Unranked
Failure to Appear 1 162.205
4
Failure to Maintain Drug Records 475.914
1
Fail to Reg Sex Offender 181.599
4
False Info Environment Agency 468.953
1
False Peace Officer ID 162.367
3
False Receipt Invoice Cigarette Sales ORS ch 323 1
False Receipt Invoice Tobacco Product Sales
1
ORS ch 323
False Rpt to Evade Cig. Tax 323.480(3)
1
False Report Tobacco Products Tax ORS ch 323 1
False Swearing/Vehicle Business 822.605
1
Felon in Possession of Body Armor 166.642
2
Felon in Possession of Firearm 166.270
6
Female Genital Mutilation 163.207
8
Filing False Health Care Claim 165.692
6
Filing False Refund Claim 323.480(6)
Unranked
Firearms Alter ID Mark 166.450
1
Firearms Manuf/Import/Transfer 166.410
6
Firearms/Unlawful Possession 166.272
6
Food Stamp Fraud 411.840
2
Forcible Recovery Fighting Bird 167.439
1
Forg/Alter Vehicle Title/Reg 803.230
1
Forged Instrmt/Poss 1 165.022
Property*
Forgery 1 165.013
Property*
Forgery Device—Possession 165.032
4
Fraud/Credit Card $750+ 165.055(3)(a)
Property*
Furnish Firearm Commit Fel 166.429
7
Gambling Felonies 167.137
3
Hindering Prosecution 162.325
6
Hit & Run/Boat 830.475
6
Hit & Run/Vehicle 811.705
8, 6*
Identity Theft 165.800
Property*
Impersonate Officer/Judge/JP 162.365(2)(b)
3
Incest 163.525
6, 1*
Inmate/Poss Firearm/Weapon 166.275
8, 7*
Interfere w/Ag. Research 164.889
Property*
Interfere w/Livestock Prod 167.388
Property*
Intimidation 1 166.165
6
Labeling Videotape 164.872
Property*
Labeling Sound Recording 164.868
Property*
Luring a Minor 167.057
6
Mail Theft/Receipt of Stolen Mail ORS 164.162
6
Maintain Dangerous Dog/Fel 609.098
8***
Money Laundering 164.170–.174
Unranked
Money Transmission 717.905
1
Negot Bad Check (2d Conv) 165.065
Property*
Obtaining False Pet. Signature 260.555 Unranked
Online Sexual Corruption of Child 1 163.433
8
Continued on back side.
NOTICE: This guide should be used only to refresh the user’s
memory and as a reference tool to better assist one’s client. It is
not a substitute for reading the sentencing guidelines — contact
OCDLA to purchase the Felony Sentencing in Oregon manual.
© OCDLA. November 26, 2013, version (with strangulation, agg
veh homicide M11, repeat offender ORS). OCDLA thanks Jesse Wm.
Barton for his assistance in creating this guide. To purchase copies ($20
members, $25 nonmembers) of the Guidelines Grid contact: Oregon
Criminal Defense Lawyers Association, 96 East Broadway, Suite 5,
Eugene, OR 97401, (541) 686-8716, www.ocdla.org, info@ocdla.org.

Plus these quick table
references:
• Controlled Substances
• Property
• Felony DUII
• Tobacco Crimes Table

Charles Simmons wrote his client, Amy Tyson, shortly after her
conviction and sentence, and listed all the reasons he felt he had been
ineffective in representing her at her trial. Sadly, his conscientiousness
was prescient, because he suffered an untimely death in an auto
accident well before Ms. Tyson’s case reached PCR. His admissions were
inextricably intertwined with Judge Linda Bergman’s award of PCR
relief for the failure of trial counsel to present necessary investigation
results to his battered woman syndrome expert and to prepare the expert
to fully explain the counterintuitive aspects of the syndrome during his
testimony in support of a duress defense. Tyson v. Brockamp, Wash. Cty.
No. C127526CV (June 2, 2014), aff’d without op, 274 Or App 722, 364
P3d 755 (2015) (Table).
Continued on next page
The Oregon Defense Attorney
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$20 each, members
(free shipping)

Order online.
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provide a copy of the clients’ files to that office, absent their clients’
consent, a protective order, or a judicial determination specifying
what file information remains confidential.

Guiding Ethical Pronouncements
Not surprisingly, the cooperation provided by the best
attorneys is consistent with the ABA Standing Committee on
Ethics and Professional Responsibility’s July 2010 Formal Opinion
10-456, “Disclosure of Information to Prosecutor When Lawyer’s
Former Client Brings Ineffective Assistance of Counsel Claim.” It
holds that an IAC claim waives the attorney-client privilege only as
to those communications that are relevant to the specific allegations
of ineffectiveness, unless the client gives explicit, informed consent
to broader disclosures. It also provides that, unless a client consents,
disclosures may only be made in a formal proceeding with judicial
supervision. It explains that voluntary disclosures outside of judicial
proceedings—like when the AAG calls to ask about the case or to
see the client’s file—are impermissible.
In his article, “What (Can) (Should) (Must) Defense Counsel
Withhold From the Prosecution in Ineffective Assistance of
Counsel Proceedings,” law professor David Siegel discusses ABA
Formal Opinion 10-456 at length, including criticisms of it.
December 2011, The Champion, at 18–22. He then applies it,
concluding, “A lawyer whose former client brings an IAC claim
should take five basic steps to ensure that she responds ethically:
(1) provide the file to successor counsel or the former client; (2)
cooperate with successor counsel; (3) restrict informal contacts
with the prosecution; (4) review the IAC allegations; and (5) in
a supervised proceeding, confirm that prospective disclosures are
necessary and, if privileged, that the privilege has been waived.” Id.
at 22. He also provides the authority supporting each of his five
recommendations. Id. at 22-27.
Professor Siegel and the ABA are not alone. The California
State Bar Commission on Professional Responsibility concurs with
this approach. “To What Extent Must a Criminal Defense Attorney,
Having Been Relieved by Successor Counsel, Cooperate With New
Counsel?,” Formal Opinion No. 1992-127 (1992). It states:
Where trial counsel refuses to cooperate with the
investigation of a claim of ineffective assistance of counsel,
the end result may be that formal habeas proceedings
may be instituted prematurely by appellate counsel, and
this may work to the detriment of the client. In such
situations, trial counsel’s refusal to cooperate may harm
the client, and by harming the client, counsel is violating
the ethical duty she owes her client. We believe that the
Rules of Professional Conduct imposes a duty upon trial
counsel to fully and candidly discuss matters relating to
the representation of the client with appellate counsel and
to respond to the questions of appellate counsel, even if
to do so would be to disclose that trial counsel failed to
provide effective assistance of counsel.
June/July 2016

To be clear, cooperation means just that. It does not mean,
as has been suggested by some skeptics, that counsel fabricates
facts to help former clients. Rather, it sometimes means providing
explanations that demonstrate that the representation was effective,
thereby negating the need to pursue unfounded PCR claims. Other
times, it means screening claims so that PCR counsel can ferret out
unfounded claims and pursue only founded ones. And always, in my
experience, it means appreciative clients who have no wish to pursue
civil redress for money damages or bar proceedings.5

Oregon’s Legal Landscape
Rule 1.6(a), Confidentiality of Information, of the Oregon
Rules of Professional Conduct provides in pertinent part that a
lawyer “shall not reveal information relating to the representation
of the client unless the client gives informed consent, … or the
disclosure is permitted by paragraph (b).” Paragraph (b) provides
that a lawyer “may reveal information relating to the representation
of a client to the extent that the lawyer believes reasonably necessary:
… (4) … to respond to allegations in any proceeding concerning
the lawyer’s representation of the client; or (5) to comply with other
law, court order, or as permitted by these Rules.” The obligations
apply to a former client pursuant to Rule 1.9(c), Duties to Former
Clients: “[a] lawyer who has previously represented a client in a
matter … shall not thereafter: (2) reveal information relating to the
representation except as these Rules would permit or require with
respect to a client.”6
OEC 503, Lawyer-Client Privilege, contains what is known
as the breach-of-duty exception in paragraph (4)(c): there is no
privilege “[a]s to a communication relevant to an issue of breach of
5

The chances that a legal malpractice action will be brought are slim. In
Oregon, “it is inappropriate to permit a person who has been convicted
of a criminal offense to assert in the courts a claim for legal malpractice
in connection with that conviction unless and until the person has
challenged successfully the conviction through the direct appeal or postconviction processes. …” Stevens v. Bispham 316 Or 221, 230-31, 851
P2d 556 (1993). As a practical matter, although this allows an action
to go forward, realistically, there is no risk of liability unless the client
is acquitted at retrial. A conviction at retrial would bar any recovery
because the client would once again be under a conviction. And even if
the court were not to interpret the law in this way, it is highly improbable
that a jury would award damages if the evidence shows that the client
was not harmed because he was re-convicted.
The Ethics Bureau at Yale agrees and writes that the same is true for bar
proceedings: “Even if successful, such claims typically pose little threat
to lawyers’ careers. In fact, in many jurisdictions, a successful IAC claim
is a necessary but insufficient element for a malpractice claim against a
criminal defense lawyer. And a successful IAC claim rarely subjects the
lawyer to state bar discipline.” 38 The Champion at 23–24 (Apr. 2014).
The logical conclusion is: if your client is guilty, you have no real risk of
liability; if your client is innocent, you have to choose between helping
an innocent person and stonewalling. I am betting the reader will choose
to help the innocent client.

6
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The language in Oregon Rules 1.6 and 1.9 is virtually identical to that
of the corresponding Model Rules of Professional Conduct. This is an
important point because ABA Formal Opinion 10-456 is based on the
Model Rules.
The Oregon Defense Attorney

duty by the lawyer to the client or by the client to the lawyer[.]” If
the communication is not claimed to be part of the breach of duty,
it remains privileged.
In Peterson v. Palmateer, 172 Or App 537, 543, 19 P3d 364
(2001), the court found no error when the state introduced the
affidavit of the petitioner’s attorney regarding communications
with the petitioner that were relevant to his ineffectiveness claims
against his lawyer. It concluded that the allegation that counsel
inadequately represented the petitioner raised issues of breach of
duty within meaning of OEC 503(4)(c), and the breach-of-duty
exception therefore applied. Id.
Peterson’s particular claim against his trial counsel triggered the
breach-of-duty exception. That is because “[t]he exception applies to
a specific type of communication: one that is relevant to an issue of
breach of duty between attorney and client.” 172 Or App at 542-43
(emphasis added). In other words, when a PCR action is brought,
the client waives only the confidential communications that are

relevant to the specific claims raised in the petition. Hence, judicial
intervention is required to determine which portions of the client’s
file can be provided to the AAG and what former counsel may
discuss with the AAG.
Most recently, in Longo v. Premo, 355 Or 535, 326 P3d
1152 (2014), and Brumwell v. Premo, 355 Or 543, 326 P3d 1177
(2014), the Oregon Supreme Court weighed in on the breachof-duty exception in the context of PCR petitioners’ requests for
protective orders to prevent unlimited disclosure of confidential
communications. Both petitioners moved for protective orders to
prevent the disclosure of confidential information protected by
OEC 503(2) that did not fall within the breach-of-duty exception
provided by OEC 503(4)(c). Longo, 355 Or at 540; Brumwell, 355
Or at 549-50. In both cases, the court concluded that the petitioners
had a privilege to prevent the disclosure of confidential
communications … under OEC 503(2), to the extent that

DUII Trial Notebook
with Resource Guide
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those disclosures did not fall under the breach-of-duty
exception of OEC (4)(c). Therefore, the post-conviction
court had a legal duty to prevent the disclosure of those
communications not reasonably necessary to serve the
limited purpose of that exception.
Brumwell, 355 Or at 549. The court granted mandamus relief
because the PCR court did nothing to prevent “the disclosure
of confidential communications without limitation to third
persons unrelated to the preparation of a defense” in the PCR
proceeding, and nothing to prevent “the disclosure of confidential
communications even after the completion of that proceeding.” Id.
at 550.
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Conclusion
According to Edmund Burke, 1729–1797, “No passion so
effectively robs the mind of all its powers of acting and reasoning
as fear.” Whether we admit it or not, when a PCR lawyer comes
calling, some fear, perhaps of the unknown, creeps into our psyches.
Will I be subject to a lawsuit or a bar complaint? Will my fellow
lawyers think less of me if I admit to a mistake? Will the PCR judge
think I am a bad lawyer?
Hopefully, you can see that you have nothing to fear or hide.
Your cooperation will be greatly appreciated, both by your former
client and PCR counsel, and your loyalty will be in keeping with
the highest ideals of our profession. By continuing to stand by your
client and by protecting your client’s interests, whether you handled
the case perfectly or made some mistakes, you will find yourself in
very good company.
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BEAUTIFUL WORDS

State v. Teressa Raiford
by Susan Elizabeth Reese

Case: State v. Teressa Raiford
Defense Counsel: Matthew McHenry, Bronson James—prior
counsel, Chris Swift—amicus counsel, Davis Wright Tremaine, for
the ACLU
Investigators: Eli Rosenblatt and Steve Wilson—also pro bono
Court: Multnomah County Circuit Court
Judge: The Honorable Michael Greenlick
Prosecutors: DDA Jeff Lowe, DDA Eamon McMahon
Date: April 18–21, 2016
Charges: Disorderly conduct in the second degree
Verdict: Not Guilty

A

fter a trial which would have heartened our fallen colleague Stu
Sugarman, Teressa Raiford left the Multnomah County Court
a few weeks ago with a victory for the Black Lives Matter movement
and for the civil liberties of us all.
Ms. Raiford was one of about a hundred activists who gathered
on SE 82nd Avenue near Division Street in Portland last summer.
The group, part of the “Don’t Shoot PDX” movement, was
protesting on the first anniversary of unarmed African American
teenager Michael Brown’s death when a white police officer shot
him in Ferguson, Missouri.
On August 9, 2015, the protesters stepped into the busy city
intersection, briefly bringing lines of cars and a TriMet bus to a halt,
before returning to the sidewalk. A short time later, Ms. Raiford was
part of a smaller number of protestors who walked, chanting, along
the sidewalk and briefly into the street during the demonstration.
Five police officers suddenly crossed Division Street behind her—“a
lot of big blue” as she put it during the trial—and arrested her. She
was one of only two among the group to be arrested and charged
with the misdemeanor crime of disorderly conduct.1 As the arrest
occurred, a puzzled Ms. Raiford said that she would not resist
but did not want to engage in a debate with officers. As she later
testified at trial, however, Officer Susan Billard verbally abused her,
berating her for “being out here protesting the police when we’re
trying to help you… you’re killing each other.”
Ms. Raiford insisted she had done nothing wrong. She chose
to go to trial to focus on the movement to end racial profiling,
targeting Black folks, and police excessive use of force. She
vehemently refused to consider a plea offer.
Bronson James, one of a group of pro bono attorneys
coordinated to jump into the defense of these protesters, was
The Oregon Defense Attorney

Ms. Raiford’s first volunteer lawyer. He filed a strong challenge
to the charging instrument, demurring to the document as
unconstitutionally vague, indefinite and uncertain. At the same
time, the American Civil Liberties Union weighed in on the case:
cooperating attorney Chris Swift provided an amicus curiae brief
which argued against the legal definitions used in the case and the
mental state at issue. He entered the case because the misapplication
of the statute “threatens the civil liberties of all Oregonians.”
He urged the court to interpret the law in a way that reflected a
legislative wish to protect civil liberties by limiting the statute’s reach
only to conduct that “truly threatens to erode the community’s sense
of safety and security.”2
When Mr. James developed a conflict of interest in connection
with another case (before he ascended to the bench), Matthew
McHenry took over as counsel for Ms. Raiford. Pretrial hearings in
the case took a full day before jury selection began. In the hearings,
Sgt. Jacob Clark testified that the protesters were blocking Division
Street and that all but a few left when ordered to stand on the
sidewalk. He claimed he gave Ms. Raiford two warnings to get out
of the street or face arrest. Officer Billard then testified that she
saw at least five drivers stop and that the protesters kept motorists
stopped for “at least two minutes.”
Judge Greenlick watched significant portions of a bystander’s
YouTube video during the hearing. He found that Billard’s
testimony was not credible and that it was “just not possible”
that vehicles were stopped a minimum of two minutes as she
had claimed. The judge pointed out that the videotape “directly
contradicted” her testimony. (The arrest occurs shortly after the
20:30 mark on the 22 minute video.) He also found that there was
no probable cause to arrest Ms. Raiford, thus preventing any police
testimony about events which occurred after her apprehension.
Continued on next page
OCDLA Life Member Susan Elizabeth Reese practices law in Newport. She
serves on OCDLA’s Education Committee.
OCDLA Member Matthew McHenry practices law in Portland. He serves on
the Education Committee.
Bronson James was a longtime OCDLA member and is now a Multnomah
County Circuit Court judge.
Chris Swift practices law in Portland.
Eli Rosenblatt is an investigator in Portland.
OCDLA Member Steve Wilson is an investigator in Portland.
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The judge also accepted some portions of the demurrer,
striking the allegation of a reckless mental state. As a result, the
state was forced to prove Ms. Raiford had both an intent to “create a
risk of public inconvenience, annoyance or alarm” and an intent to
obstruct traffic if the jury were to reach a guilty verdict.
Police officers were distressed by the court’s ruling on
Billard’s credibility, so the next morning the prosecutor asked for
clarification from the court. Judge Greenlick tempered his ruling by
noting that he was not making a general statement about Billard’s
credibility, but only the details of her testimony concerning the
events at the arrest. He said witnesses “get things wrong all the
time.”
During the trial, the state called only police officer witnesses.
Eleven witnesses appeared for the defense. They included
organizers, protestors, and a doctor who took photographs. They
explained that a nearby meeting space had been rented; the group
was involved in a full day of activities which included displays
of art and events for the numerous children who attended. Ms.
Raiford testified for more than an hour. She explained that her goal
was not to block traffic, but to mark Michael Brown’s death with
a celebration. She said she heard no warnings to get back on the
sidewalk or face arrest, and she testified she did not need “a permit,”
as the prosecutor suggested, to engage in lawful free speech and
protest.
Mr. McHenry pointed out in his closing argument that no
members of the public had been called to complain of being
“inconvenienced, annoyed, or alarmed”; the only witnesses for
the state had been police. Following the pretrial rulings, the state
had changed its theory; instead of claiming that Ms. Raiford had

committed a crime with the smaller group of protesters, they
pointed to the traffic that had stopped for the larger, earlier group.
That let Mr. McHenry argue that his client had been singled out
for selective prosecution. He noted that there had been many
other people there doing the same thing—elderly, children,
teenagers, chanting and celebrating Michael Brown’s life. But
“only Ms. Raiford was arrested,” he said, “and she was arrested
when the protest was coming to an end. Was she arrested because
she committed disorderly conduct or because there was probable
cause?” he asked. “No! She was arrested because she is a vocal
member of Black Lives Matter. She was arrested because she is loud
… and speaking her mind and encouraging others to do the same”
and “because she was standing in the face of oppression and saying
‘This is not OK.’”
After deliberating for just over three hours, a unanimous jury
returned Beautiful Words for Ms. Raiford. Afterward, she said she
hoped the verdict would send a message to police that protesters
will not stop and that targeting Black people should end. A
spokesman for the ACLU also lauded the jury’s verdict, noting that
“the DA and the police endanger all of our rights when they use
[this] statute to silence protesters.”
Mr. McHenry said that Stu Sugarman was in his heart and
his thoughts during preparation for and trial of this case. He was
grateful to follow the good work of Bronson James and Chris Swift
and deeply honored to have tried this case as the first in honor of
Stu, whose memory inspires us all to keep up the fight.

Endnotes
1

2
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The OCDLA members-only DUII Listserve helps
practitioners discuss issues such as diversion, motions
to suppress, case theories and divergent county
policies and practices. To subscribe, email info@ocdla.
org with “Subscribe DUII” in the subject line

The self-monitoring list allows juvenile
practitioners to share ideas, connect and
exchange information. To sign up, send an email
to info@ocdla.org with “Subscribe Juvenile
Listserve” in the subject line.
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The other protester accepted a “deal” from the state—pleading guilty
to the offense as a violation and completing eight hours of community
service in exchange for a dismissal.
Both documents are available on the Disorderly Conduct Page in the
Library of Defense.

To sign up, email info@ocdla.org with
“Subscribe DUII Listserve” in the subject line.
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• snapshots a client’s
prison exposure based on
their prior convictions and
current crimes
• helps calculate how
much time your client will
receive if convicted
• includes mergers &
concurrent/consecutive
sentences
• chart for offenses committed before M57 went
into effect January 1, 2012
• handy EXCEL spreadsheet to calculate repeat
property sentences on your
computer or mobile device
$20 each, members
• 8 1/2 x 11 inch
• double-sided
• laminated
• color

Order online.

STAY IN THE DAILY LOOP — Library of Defense
Legal Collections • Expert Rooms • Motion Bank
Ryan Scott • Case Reviews • Blog • 2016 Legislative Session
Editable by You
Log in to libraryofdefense.ocdla.org today.
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THANK YOU

Donors Make the Difference

Thank you to all of our donors. Below are those who contributed to OCDLA during the past 12 months.*

SCHOLARSHIP FUND
Over $3,000
Steven Gorham
Up to $3,000
Michael Lasher
Up to $500
J. Robert Moon
Rosalind Lee
James Gardner
Up to $250
James Rice
Warren Bruhn
Peggy Lazarus

Up to $100
M. Janise Augur
Christine Herbert
Valerie Wright
Susan Reese
Gordon Mallon
James Lang
Mark Rader
Mary Goody
Suzanne Taylor
Sarah Laidlaw
Mary Bruington
Peter Ozanne
Philip Studenberg

Amy Baggio
Stacy Harsh
Julia Demorest
Up to $25
Heidi Van Kirk
Bernard Brown
Christine Inglis
David Celuch
Laura Moro
Jacqueline Joseph
Katherine Berger
Lori Hellis
Alice Ellis Gaut

Photo by Geoffrey Squier Silver.

Adam Greenman
David McDonald
James Arneson
Jenifer Feinberg
Steven Jacobson
Courtney Carter
John Potter
Olcott Thompson
Jack Morris

Anne Morrison
Ellen Rogers
David Rich
Jennifer Root
Kenneth Lerner
Leland Berger
Rhonda Coats
Teresa (Tess)
McMahill
Timothy Felling
Anthony Bornstein
Jesse Coggins

GENERAL FUND
Over $2,500
Roscoe Nelson

Bob Thuemmel
John Potter

Up to $1,000
Steven Krasik
Jason Thompson
Chris Hansen

Up to $250
Tom Cronkrite
Peter Carini
Gig Wyatt
David Audet
Lynne Morgan
Max Mizejewski
Jack Morris
Patricia Jaqua

Up to $500
Daniel Cross
Thomas Collins
Ryan Scott
Richard Oberdorfer
June/July 2016

Michael Breiling
Marc Friedman
Philip Lewis
Russell Barnett
Randall Lapp
Robert Corl
Duane McCabe
Shaun McCrea
William Perkinson
Kaitlyn Alavi
Brian Michaels
Shannon Wilson
Sheri Thonstad

Up to $100
James Arneson
John Hingson
Lisa Greif
Richard Cremer
Robert Raschio
Shaun McCrea
Gregory Veralrud
Scott Jones
Garren Pedemonte
Paul Levy

L E G I S L AT I V E A DVO C A C Y
Over $1,000
Terri Wood
Up to $1,000
Steven Gorham
James Hennings
John Hingson
Stephen Houze
Paul Levy
David McDonald
John Potter
Olcott Thompson
Up to $500
James Arneson
Peter De Muniz
Michael De Muniz
W. Michael Gillette
Justin Martin
Gregory Oliveros
Steven Sherlag
Jason Thompson
Up to $250
David Audet
Katherine Berger
Kara Beus
C. Lane Borg
Emily Elison

David Rich
John Lamborn
Jenifer Feinberg
Jennifer Root
Riley Jones
John Hamilton
Bradley Cascagnette
Olcott Thompson
Sara Collins
Edward Kroll
EveLyn Costello
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Shannon Flowers
Peter Gartlan
Laura Graser
Dean Gushwa
Robert Klahn
John Lamborn
James Lang
Ellen Pitcher
Beverlee Potter
Edie Rogoway
David Ruiz
Ryan Scott
Elizabeth Wakefield
Amie Wexler
Richard Wolf
\Up

to $100
Leland Berger
Marc Brown
Kristin Carveth
Alison Clark
Valerie Colas
Thomas Collins
Nancy Cozine
William Dials
David Ferry
Barbara Garland
DeAnna Horne
Stephanie Hortsch

Up to $25
David Ferry
Philip Studenberg
Terri Wood
Kathryn Griffin
Adrian Andrade
Bradley Kalbaugh
Sheri Thonstad

Robert Huggins
Steven Jacobson
Ernest Lannet
Kenneth Lerner
Ingrid MacFarlane
Kate Marshall
Kali Montague
John Morrell
John Neidig
Paul Steigleder, II
Philip Studenberg
Alene Sybrant
Suzanne Taylor
Holly Telerant
Up to $25
Robert Corl
Christine Inglis
Cynthia Kaufman
Noble
Jesse Lohrke
Jennifer Nash
Nicolas Ortiz
Randy Perkins
William Perkinson
David Rich
Bill Taylor
Sheri Thonstad

*Updated through
May 26, 2016.
View donors online.
Please contact
info@ocdla.org with
corrections, updates,
or concerns about our
donor lists.
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BUILDING FUND
(Donations and Pledges as of May 26, 2016)
Visionary – $50,000+
Roscoe C. Nelson, Jr.
Leader – $20,000+
Lisa Maxfield &
Kristen Winemiller
Defender – $10,000+
Richard A. Cremer
Chris & Suzanna
Hansen
Gordon Mallon
Lawyer, P.C.
David McDonald
Mary Potter
John & Beverlee Potter
Susan Elizabeth Reese
& John Painter Jr.
Steven J. Sherlag
Law Office of Terri
Wood, P.C.
Campaign Supporter

Guardian – $7,500+
Jim Hennings
McCrea PC
Law Office of Robert
Raschio
Creighton & Rose,
P.C.
Pacesetter – $5,000+
Angeli Ungar Law
Group
Russell Barnett
Kelly R. Beckley
Paul J. De Muniz
Hoevet Boise Olson
Howes
Edward A. Kroll
John B. Lamborn,
Attorney at Law, P.C.
Phillip Margolin
Anne & Dave O’Brien
Cow Creek Band of
Umpqua Tribe of
Indians
Ferder Casebeer
French &
Thompson, LLC

Partner – $2,500+
David Audet
Lane Borg
Thomas Crabtree
Daniel A. Cross
Campaign Supporter
Hugh Duvall
Braulio Escobar
Greg Hazarabedian
John Henry
Hingson, III
Megan L. Jacquot
Peter A. Ozanne
Robert Schrank
Spence & Sabitt, LLP
Karen Stenard
David G. Terry
Walter J. Todd
John Tyner
William Uhle

Associate – $1,000+
Fred W. Anderson
James A. Arneson
Ann S. Christian
Eve Oldenkamp &
Mark Costello
Steven H. Gorham
Cynthia Hamilton
DeAnna M. Horne
Bronson James
Eric Johansen
Barbara & Scott Jones
Riley P. Jones
Gregory A. Karpstein
Dr. Richard Kolbell
Paul Levy & Judy
Jewell
Lisa J. Ludwig
Max Mizejewski
Herbert A. Putney
Brook & Valerie
Reinhard
Ross M. Shepard
Alene & Shannon
Sybrant
Bob Thuemmel
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Greg Veralrud
Cate Wollam &
Aaron Greenberg
Campaign Supporter
Supporter – $500+
Tonkon Fund at the
Oregon Community
Foundation
Joe Conyard
Jenny Cooke
Alice D. Ellis Gaut
Guy Greco
Adam Greenman
David A. Hill
Robert & Jessika
Kaiser
Chris L. Lillegard
Tracye May
Keith B. Rogers
Jennifer Root
Geoffrey S. Silver
Friend – Up to $499
Dixie Adams
Carol J. Andersch
Karl G. Anuta
M. Janise Augur
Linda G. Beloof
Katherine O. Berger
Gary Berlant
Thaddeus A. Betz
Kelsyn Bevins
Janet M. Boytano
Mary Bruington
Erik M. Bucher
Bradley A.
Cascagnette
Jesse Coggins
Richard Cohen
Joseph M. Connelly
Nancy J. Cozine
Robert Crow
Shannon Rae
Douglass
Ben Eder
Douglas M. Engle
Samantha R. Evans
Jeni Feinberg
Mary C. Goody
Terrance Gough
Kent Hickam
William Howell
Patricia Jaqua
James D. Lang
Rosalind Manson Lee
Kenneth Lerner
Lann & Melody Leslie
Philip A. Lewis
Joseph G. Maier

How to Help

You may send a check in the mail, donate online, or
contact our office at 541-686-8716 or info@ocdla.org.
Scholarship Fund Assists members who otherwise
are unable to attend OCDLA seminars.
Legislative Advocacy Support OCDLA’s lobbying
effort which focuses on securing public defense
funding, promoting legislation beneficial to
the criminal justice system, and protecting the
constitutional and statutory rights of those accused of
crime. This is not the OCDLA–PAC.
Building Fund Accelerates the retirement of
OCDLA’s mortgage.
General Support Supports office operations and is
applied where most needed.
Door Prizes OCDLA always appreciates the help it
receives from business owners who are invaluable in
making our seminars and events more enjoyable.
Do You Have a Financial Plan? Contact info@ocdla.
org for materials to take to your financial planner. Plan your
future, and help OCDLA at the same time! Charitable gift
annuities, charitable remainder annuity trusts, and other
planned giving vehicles are a great way to get where you
want to be.
OCDLA is a 501(c)(3) nonprofit educational association, governed
by a 14-member board. Check with your tax advisor regarding
whether or not your contirbution to OCDLA is tax deductible.
OCDLA Tax ID#: 93-0743226.

Duane McCabe
Josh McCarthy
Karen McCowan
Teresa A. McMahill
David M. Orf
David Paul
David M. Pebworth
Robert N. Peters
Beverlee Potter
Joe B. Richards
Lore Rutz-Burri
David & Jessica
Saydack
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Brian Schmonsees
Greg Scholl &
FFOTMEM
Mary A. Sell
Michael W. Staropoli
Janan Stoll
Suzanne Taylor
Olcott Thompson
Sheri Thonstad
Troy & Rosenberg, P.C.
Elizabeth N.
Wakefield

Law Office of Owyhee
Weikel-Magden
Larry Workman
Brian Zanotelli

June/July 2016

OUR MEMBERS
WELCOME NEW MEMBERS
Regular

Kaitlyn Alavi, Portland
Ryan Anfuso, Portland
Mark R. Bailey,
Oregon City
Drew K. Baumchen,
Oregon City
Jack Bernstein,
Milwaukie
Michael P. Bertholf, 		
Medford
Downing M. Bethune,
Portland
Mika Blain,
Klamath Falls
Andrea Boucher, 		
Albany
Jared D. Boyd,
La Grande

Frederick S. Carman,
Hillsboro
Heather Case, 		
Medford
Emily S. Cohen, 		
Portland
Matt Duckworth, 		
Portland
Sims Ely, Bend
Kaiti Ferguson, 		
Portland
Gary C. Hamilton, 		
Newport
David G. Hansen, 		
Newberg
Tiffany A. Harris, 		
Portland
Alicia Hercher, 		
Portland

Joshua Hunking, 		
Corvallis
Matthew Jarvis, Dallas
James J. Jensen, 		
Hillsboro
Jeff Jorgensen, Salem
Brendan Kane, Albany
Leonard J. Kovac, 		
Milwaukie
Harrison S. Latto, 		
Portland
Dora L. Lutz, Salem
Mitchell Martin, 		
Newport
Jennifer Miller, Seattle
Gerald Needham, 		
Portland
Timothy R. Park, 		
Dallas

March 23–May 26, 2016
Courtney Quale, 		
Redmond
Steven E. Rosenbaum,
Oregon City
Jeff Ryding, Portland
Kristen L. Sager-		
Kottre, Albany
Robert Troy Sandlin,
Oregon City
Lindsay Soto, Salem
Charles Stoll,
Grants Pass
Spencer Trowbridge,
Portland
Matt Washchuk, 		
Portland

Nonlawyer
Professionals

Jacob Accurso, Siletz
Neil Halttunen,
Dallas
Mike Kee, Baker City
Lake County Law 		
Library, Lakeview
Philip M. Mickel, 		
Prineville
Susan Schoaps, Salem

Academic

Spencer Bailey, Salem
Rio Capper, Eugene
Kim Davis, Lake 		
Oswego
Katherine Feuer, 		
Portland
Joshua Gums, 		
Portland
Lucie Merwin, 		
Portland
Bailey Moody, Salem
Danielle Richardson,
Portland
Colton Theer, Salem
Vera Warren, Portland

OCDLA LIFE MEMBERS
Leeon F. Aller, Roseburg
M. Janise Augur, Eugene
Kelly R. Beckley, Eugene
John E. Bennington, Eugene
James E. Bernstein, Oregon City
Michael Bertholf, Medford
Pat Birmingham, Lake Oswego
Timothy M. Bowman, Portland
Claudia E. Browne, Grants Pass
Christopher Edward Burris,
Oregon City
Peter J. Carini, Medford
David R. Carlson, Vale
Jenny Cooke, Portland
Richard L. Cowan, Salem
Richard A. Cremer, Roseburg
Mark Austin Cross, Oregon City
Michael D. Curtis, Portland
Jacques P. DePlois, Coos Bay
Chris W. Dunfield, Corvallis
Edward L. Dunkerly, Vancouver
Jay Edwards, Salem

Thomas L. Fagan, Eugene
Daniel L. Feiner, Portland
Paul M. Ferder, Salem
Laura Fine Moro, Eugene
Steven H. Gorham, Salem
John M. Halpern, Eugene
Chris Hansen, Eugene
Fredrick R. Hass, Milwaukie
Gregory J. Hazarabedian, Eugene
John H. Hingson, Oregon City
Rush M. Hoag, Eugene
Victor J. Hoffer, Mt. Angel
Robert C. Homan, Eugene
J. Kevin Hunt, Oregon City
Steven Jacobson, Portland
Carter Kerns, Pendleton
Charles G. Kochlacs, Medford
Steven L. Krasik, Salem
Paul H. Kuebrich, Albany
Angie LaNier, Medford
Neil F. Lathen, Salem
Gordon K. Mallon, Lake Oswego

Phillip M. Margolin, Portland
Harris S. Matarazzo, Portland
Shaun S. McCrea, Eugene
David T. McDonald, Portland
James P. McHugh, Tigard
J. Robert Moon, Baker City
Lynn M. Myrick, Grants Pass
Robert H. Nagler, Eugene
John W. Neidig, Portland
Roscoe C. Nelson, Portland
Paul S. Petterson, Portland
David J. Phillips, Eugene
John Powers, Portland
Mark Rader, Ontario
Susan Elizabeth Reese, Newport
Forrest Reid, Albany
James G. Rice, Portland
Beverly D. Richardson,
McMinnville
Justin N. Rosas, Medford
Michael E. Rose, Portland
Robert M. Schrank, Eugene

Ryan Scott, Portland
Tom Sermak, Salem
Steven J. Sherlag, Portland
Geoffrey Squier Silver, Portland
Emily Simon, Portland
Philip W. Studenberg, Klamath
Falls
David G. Terry, Roseburg
Jason E. Thompson, Salem
Olcott Thompson, Salem
Bob Thuemmel, Portland
Walter J. Todd, Salem
William L. Tufts, Eugene
William K. Uhle, Portland
Monty K. VanderMay, Salem
Gregory E. Veralrud, Eugene
John C. Volmert, Eugene
Peter F. M. Warburg, Eugene
Kristen L. Winemiller, Portland
Richard L. Wolf, Portland
Terri Wood, Eugene
Valerie Wright, Bend

O C D L A S U S TA I N I N G M E M B E R S
James A. Arneson, Roseburg
Paul E. Aubry, Saint Helens
Katherine O. Berger, Portland
Whitney P. Boise, Portland
Thomas K. Coan, Portland
Mark C. Cogan, Portland
Jesse Coggins, North Bend
Brian Patrick Conry, Portland
Kathleen M. Correll, Portland
Brian D. Cox, Eugene

Daniel A. Cross, Hillsboro
Deborah K. Cumming, Grants Pass
Jenifer Feinberg, Medford
Mike Flinn, Corvallis
James W. Gardner, Gold Beach
Laura Graser, Portland
James D. Hennings. Portland
David A. Hill, Eugene
Ronald H. Hoevet, Portland
Celia A. Howes, Portland

Danny R. Lang, Sutherlin
Rosalind Manson Lee, Eugene
Kenneth Lerner, Portland
Philip A. Lewis, Portland
Kendra M. Matthews, Portland
Per C. Olson, Portland
Randy Perkins, The Dalles
William E. Perkinson, Pendleton
Herbert A. Putney, Medford
John S. Ransom, Portland

David L. Rich, Hillsboro
Mark N. Sabitt, Eugene
Stephen R. Sady, Portland
Norman Sepenuk, Portland
Laurie Shertz, Portland
Sheri Thonstad, Hood River
Raymond S. Tindell, Portland

View Life Members and Sustaining Members online.
June/July 2016
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Classified Ads

Deadlines are the same as publication deadlines. Call OCDLA at 541-686-8716 for information.
Members (up to 100 words, 3x/year). . . . . . . . . . Free

Non-members. . . . . . . . . . . . . . . . . . . . . . . 25¢/word

FORENSIC HANDWRITING EXAMINER
Court qualified (federal & state). The
only double-board certified examiner
in the Pacific Northwest. Suspicious
handwriting, disputed signatures,
document tampering. Testified in
over 65 trials. Jacqueline A. Joseph,
CDE, D-BFDE, 503-227-3411, www.
jjhandwriting.com.
N.W. Professional Investigations and
Consulting Brian Holmes and Jessie
Garcia announce the opening of
their new investigative consortium in
Ontario, Oregon. Focus is on criminal
defense and post-conviction relief
by seasoned investigators providing
service to attorneys, defendants and
DOC inmates since 1990. Experience
ranges from Criminal Misdemeanor
to Major Felony (Measure 11) cases,
including Capital Murder. We provide
a wide range of civil and criminal
defense investigative services –
including bilingual and bicultural
services – to assist in litigation, pretrial
negotiations and trial preparation.
Members of OCDLA & IACDL.
Contact Brian Holmes: holmeslaw6@
aol.com, 503-806-4222; Jessie Garcia:
jgarciainvestigations@outlook.com,
541-212-9290.

FORENSIC DOCUMENT EXAMINER
Full service laboratory to resolve
questioned handwriting, inks,
indentations, etc. Twenty-fiveyears experience. Board certified.
Government trained. Contact Jim
Green, (541) 485-0832,
www.documentexaminer.info

EDIE ROGOWAY is pleased to announce
the opening of Rogoway Law. Her
practice will continue to focus on
criminal defense, personal injury,
employment law and civil rights
litigation. Edie is losing the ridiculously
long last name (Van Ness) but not
the husband. She can be reached at
503.334.0331 or edie@edielaw.com.

CLIENTS LOVE OUR OFFICES & WE
OFFER EVERYTHING – Including a
Deal! Friendly, professional & attractive
office environment in downtown
Eugene, ideal for sole practitioners or
small firms, ADA compliant, lots of
nearby parking, with close proximity
to everything! Offices include full
reception services, building telephone,
voice-mail system and security
systems, use of three conference
rooms, break room, shower, and two
work rooms with abundant work areas,
equipped with photocopiers, facsimile
machines, postage meter, shredder,
lots of related equipment. Optional
high-speed DSL access, monthly
parking passes and discounted/
group messenger rate also available.
$450 - $900 for 155 - 220 sq. ft. plus
$175 for secretarial work stations. The
Deal: Leases for two or more years
get the second year at half-price!
Other arrangements available. For
more information or viewing, contact
Brian Cox at (541) 683-7151 or bcox@
coxassociates.info.
Sunriver Resort Rentals. Sleeps
2–8, hot tubs, bikes. Call Rush Hoag,
(541) 344-4125, 1-800-659-2761,
www.rush2sunriver.com.

Strength in
Numbers

Join or Renew Today
Memberships are valid through
June 2017. Join or renew online.
OCDLA is a 501(c)(3) tax exempt
organization. The OCDLA–PAC
is a separate entity. Call us at (541)
686-8716.

DUES–valid thru June 2017
Life Member

$5000/one-time fee

Sustaining Member

$550/yr

New Bar Admittee (2016) $50/first yr
Regular (Bar#2012–2015)

$255/yr

Regular (Bar#up to 2011)

$360/yr

Professional Nonlawyer

$140/yr

Law Library

$140/yr

Honored Member

$140/yr

Law Student

$10/yr

Add a PAC Contribution

$______

LIFE and SUSTAINING
MEMBER BENEFITS
• upon request, free PDF written
material of the September seminar,
Winter Conference, March seminar
and April Juvenile Law Conference
• 25% off the audioMP3s of the
same seminars
• Recognition in the Oregon
Defense Attorney
Visit ocdla.org for complete
membership benefits.
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Oregon Criminal Defense Lawyers Association
101 East 14th Avenue
Eugene, OR 97401

H H

CONG RATULATI ONS

H H

PHIL STUDENBERG
Ross M. Shepard Award
for Lifetime Service to OCDLA

O C D L A P r e s i d e n t 2 0 0 3 –2 0 0 4 .
Fo u n d i n g m e m b e r, K l a m a t h D e f e n d e r S e r v i c e s , a n d l o n g t i m e i n s p i r i n g m e n t o r
for attorneys in eastern Oregon.

AWARD PRESENTATION during the
ANNUAL CONFERENCE BUSINESS LUNCHEON
Friday, June 17 | Mount Bachelor Village Resort, Bend

ocdla.org

