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Q U OTA B L E

[N]o tyrant could afford to leave a subject’s freedom in the hands of twelve of his
countryman. So that trial by jury is more than an instrument of justice and more
than one wheel of the constitution: it is the lamp that shows that freedom lives.
				
— Sir Patrick Devlin, Trial by Jury (1956)
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Calendars
CLEs

Online summary of seminars and events

2016

Sunny Climate Seminar

April 14–15
Hallmark Resort, Newport

COMMITTEE
MEETINGS

Winter Conference

Education Committee – Monday, April
9, 12:15 p.m., contact OCDLA for access
information.

2017

Z Is for Zealous

Web Governance Committee – April 25,
12:15 p.m., contact OCDLA for access
information.

September 16–17
Agate Beach Inn, Newport

Juvenile Training Immersion Program

Juvenile Law Committee – Tuesday, May
10, 12:00 p.m., via GoToMeeting; meets
approximately once per month.

Juvenile Law Training Academy

Annual Juvenile Law Conference

Juvenile Training Immersion Program

Annual Juvenile Law Conference
April 15–16
Hallmark Resort, Newport

Annual Conference

June 16–18
Mt. Bachelor Village, Bend

Search and Seizure Seminar

November 9–13
Mauna Lani Bay, Big Island, HI
December 2–3
The Benson Hotel, Portland

January 29
World Trade Center, Portland
April 20-21 | Hallmark Resort, Newport

October 17–18
Valley River Inn, Eugene

April 21–22 | Hallmark Resort, Newport

Public Defense Management

June 15–17 | Mt. Bachelor Village, Bend

October 27–28
Sunriver Resort, Sunriver, OR

Death Penalty Defense

October 28–29
Sunriver Resort, Sunriver, OR

BOARD MEETINGS

Annual Conference
Summer Seminar

September 15–16
Agate Beach Inn, Newport

Legislative Committee – Tuesday, April
12, Marion PD Office, Salem, 9:30 a.m.
– 3:30 p.m. (2017 Legislative Session
planning and bill selection)
For updated and current meeting
information visit ocdla.org’s calendar of
meetings. Contact OCDLA for GoToMeeting
access information.

Winter Conference

December 1–2
The Benson Hotel, Portland

Friday, April 29 , 9:30 a.m. – 12:30 p.m., OCDLA Office, Eugene
Visit ocdla.org for a complete calendar of meetings.

Board Members

PUBLIC DEFENSE SERVICES
COMMISSION MEETINGS
NEXT MEETING
Thursday, April 21, 10:00 a.m. –2:00 p.m., OPDS, 1175 Court
Street NE, Salem
Check the PDSC Meeting schedule online for updated
meeting information, or contact Laura Anson, 503-378-2355,
Laura.J.Anson@opds.state.or.us.
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Visit ocdla.org to view board members and meetings or a map of board districts.
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THE VIEW FROM HERE

I tried to condemn the
statements and the

The Goldilocks
Quandary

sentiments, but not the

”

person behind them.

by Ed Kroll

“We should have attacked them harder!” “We should have respected
her privacy!”
Those are the two most common refrains I heard recently, once
an ill-advised, offensive Facebook post of a Washington County
deputy district attorney became public.
The post, which made the rounds on social and news media,
appeared to rather blatant racial profiling, telling readers that when
looking for a terrorist, a young Muslim male would fit the bill; that
when looking for a gang shooter, a young black male is the likely
culprit; and when seeking out a child molester or mass shooter, look
no further than a white fellow. These statements were followed by
the phrase, “It’s just common sense.”
As a person and a criminal defense lawyer, I don’t understand
how anyone could read those words and believe them to be
innocuous or meant to foster discussion. It would be one thing to
make a post with objective statistics arguing the point, but to paint
with such a broad brush and call it common sense seems to lack...
common sense.
The question then became, how do we respond, both as
an organization and as people? Without question, the posting
was offensive. At best, it was an ill-advised piece of political
commentary that completely missed the point. At worst, it was
a chilling statement from a person whose job is to decide who to
charge, when to charge, and what to charge.
On behalf of OCDLA and Washington County defenders
where I practice, I wrote to elected DA Bob Hermann the day
that this post came to light. If anyone wishes to read that letter,
I am happy to share it. The letter was reported in part by various
media outlets, and asked DA Hermann to condemn these types
of sentiments in the strongest possible language in the strongest
possible way.
The story broke in the media the next day, and everything
entered the public sphere – the original post, the strangely written
explanation, everything. The prosecutor’s Facebook was apparently
inundated with messages, both for and against, and I have no doubt
that many private messages were sent as well. From what I can tell,
the prosecutor no longer has a Facebook profile.
April/May 2016

As author of the original letter, and because I’ve somehow
managed to become President, it rather seemed it was my job
to respond. I ran the media gauntlet, and several heavily edited
interview clips headlined Tuesday’s evening news.
At that point, I received a lot of feedback from members, ranging
from praise to dismay to everything in between.
Some asked why I was not more forceful? Why did I not call
out for systemic change (or failing that, the prosecutor’s head)?
Some asked why the prosecutor’s private, off-hours Facebook
post was not left that way – private – and why I felt the need to
comment on it.
It reminded me a bit of Goldilocks stumbling into the Three
Bears’ house, but instead of eating porridge and falling asleep, she
instead discovered the Bears’ op-ed responses: “This response is too
weak!” “This response is too strong!”
I don’t know what the Just Right Response is. I doubt I’ll ever
know. But here are my thoughts.
We, as an organization, have a duty and an obligation to speak
for those accused of crimes. Great and small crimes, black and white
skin, and everything in between. We speak for those who have
neither the voice nor the wherewithal to defend themselves. This is
what we do.
We are rightfully outraged when the prosecution refuses to
listen to reason and jumps to conclusions.
We rightfully mourn when a person is sentenced to an unduly
harsh sentence.
We are rightfully puzzled when the prosecutors tell the public,
“Trust us, we know best,” when it comes to grand jury testimony,
and then a prosecutor makes a statement calling racial profiling
“just common sense.”
I could take the rest of this column to stand on the soapbox
and toss out some red meat. I doubt there are any among us who
Continued on next page
OCDLA Board President Ed Kroll practices law in Hillsboro.
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were not turned off by the prosecutor’s comments. But I don’t need
to preach to the choir. We all believe in our mission or we wouldn’t
be here.
It would have been easy, both in the letter to DA Hermann
and to the media, to call for blood. To demand retribution, in terms
of the prosecutor’s job. I won’t lie – part of me wanted to. The
sentiments expressed in the original post – explanation and apology
aside – were terrifying. Calling racial profiling “just common sense”
is mind-boggling.
But what would calling for the prosecutor’s head have done? I
think it would have made us as bad as them. It would have been the
same as when they judge our clients guilty and they refuse to listen
to our mitigation. We’re better than that. I hesitate to say “We’re
better than them,” but...hey, extrapolate all you want.
In the end, I tried to condemn the statements and the
sentiments, but not the person behind them. I’ve worked with
the prosecutor in the past and always found them to be fair.
Washington County colleagues have echoed these sentiments,
almost uniformly.
In edited / removed parts of the media interviews, I spoke at
length about how powerful the prosecution is in the justice system.
No one else has the power they do. That’s where the narrative lies not with one prosecutor but with them all. Getting rid of a single
prosecutor would do nothing. Calling publicly for one person’s
firing - well, “That response is too strong.” Also, practically, the
termination of one prosecutor would do nothing for our mission.
That brings me to the second point – why not just let it lie?
Why did we/I comment? Why wasn’t the prosecutor’s privacy
respected? Well, “That response is too weak.”
Frankly, I don’t know what action or response, if any, DA
Hermann planned to give. Whatever it would or would not have
been, it was preempted by the media attention. In unaired parts
of the interviews, I expressed hope that other elected DA’s would
issue statements, or even a joint statement, condemning the posted
sentiments. That was probably pie in the sky – I can’t imagine
ODAA actually issuing a statement that agrees, even in small part,
with our views.
But the fact remains that these issues had to come to light
and be talked about. Privacy aside, any prosecutor, at all times,
represents the State. They are oh-so-fond of telling juries that they
speak for the people.

But we also don’t need the original uttering prosecutor tarred
and feathered in the town square. We’re better than that.
I know I’m not pretty enough to be Goldilocks, and I can only
hope I’m smart enough to lead our organization for the next few
months, but to me – this answer is just right.
Epilogue: This event further illustrates the need for contested
prosecutorial elections, if for no other reason than to encourage
public debate about justice topics including racial profiling, police
shooting, diversion, sentencing discretion, specialty courts, juvenile
shackling, the death penalty, drug residue cases, and grand jury
recording. In that vein, a special shout out to three OCDLA
members who risen to the challenge: Tim Beaubien in Harney
County, Clayton Tullos in Lane County and Jon Springer in
Wheeler County.

Upcoming OCDLA Board Meetings
Friday, April 29

9:30 a.m. – 12:30 p.m., Hallmark Resort, Newport

Friday, June 17

3:30 p.m. – 5:00 p.m., Mt. Bachelor Village, Bend

Board Retreat, July 14–16
Hood River

Upcoming meetings are also posted online.

Upcoming PDSC Meetings (online calendar)
April 21 • OPDS, Salem
May 12 • OPDS, Salem
June 16, 9am to 12:30pm – Mt. Bachelor Village Resort, Bend
September 15 – Jefferson/Crook County
October 27, 12:30 pm – Sunriver
December 15 – Clackamas County

DOOR PRIZE DONORS
Thank you!

So, that’s how we use this. We don’t call for the prosecutor’s firing.
They are a person. They are someone’s parent, someone’s child,
someone’s loved one. But we attack the idea in any and all ways.
Talk to your jurors about this in voir dire. Whether in
Washington County or not, ask your jurors if they read about the
story. See what they think. See how they view the power of the
prosecution. Would they approve of sentiments like this? Take
control of the narrative, and box in your opposing prosecutor and
make them condemn the statements, on the record. Don’t let it be
forgotten that systemic racism is present in the justice system. Don’t
just let this event fall by the wayside.
The Oregon Defense Attorney

OCDLA thanks the following businesses who provided
door prizes for the March 2016 DUII Seminar:

Café Yumm! • Claim 52 Brewing • Cornbread Cafe
Excelsior Inn Restaurant & Lounge
Glenwood Restaurant • Killer Burger
McMenamins • Oregon Electric Station
Ox & Fin • Sweet Life Patisserie
Westraunt Concepts
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BOARD PERSPECTIVE

I am continually amazed
by the commitment among

I Wanted to Be a
Prosecutor

OCDLA members to such
advocacy.

”

by Gina Stewart

I

went to law school convinced that I wanted to be a prosecutor.
I am the lucky person who ended up somewhere completely
different than where I intended to go. I had previously worked as
a case manager for youth in a different state and volunteered in
a victims’ rights unit. After law school I worked for many years
representing victims of sexual assault and domestic violence in
various civil proceedings, including family law cases. I now do
criminal defense work, delinquency, family law and a substantial
amount of work in dependency proceedings.
The longer I do the work the more grateful I feel. I am
profoundly lucky to be able to practice indigent defense in its many
forms. I believed when applying for law school that the prosecutor
was the person in the room charged with seeking justice. But justice
is a complicated concept and I relish being the person in the room
advocating that complexity be taken into consideration for my
client and for the system at large. That includes ensuring that my
clients understand both what they have been charged with, or why
the state has intervened into their families, and that they are entitled
to have those matters fully explained and proven by the state to the
correct legal standard.
This serves my understanding of what justice should mean.
OCDLA members often work for individuals who are difficult
and have had to make complex and challenging choices which are
sometimes hard to understand from the outside. Yet I feel fortunate
to be given the opportunity to advocate for them.
I am continually amazed by the commitment among OCDLA
members to such advocacy. Discussions with other OCDLA
members are not just about how to represent clients but how to
do so excellently, zealously, creatively and fiercely. OCDLA as
an organization is astounding in the degree to which it provides
resources to its members to support the high standards it assumes its
members will meet.
I remember attending odd forums the first week of law school
where we discussed books with legal themes we were supposed to
have read over the summer. It’s been many years now, but I have a
vivid memory of men in well-fitted suits leading the discussions, as
well as one defense lawyer (probably from MDI) in Tevas, ripped
well-loved jeans and a t-shirt leading a discussion in which many
obnoxious, barely-started law students interrogated him on how
April/May 2016

he could possibly defend morally guilty people (or more precisely
people who had actually done bad things to others). I have no idea
who else was there, who the man was, or what books we discussed.
What I do remember is a stunningly polite, non-confrontational,
unflinching statement that all individuals deserve an excellent
defense from the power of the state, and it is the state’s duty to
demonstrate that someone is legally guilty.
So I come back to how lucky I am to have ended up
advocating for that principle and how much gratitude I feel for that
opportunity – although I don’t think I ever quite manage to look as
cool as that guy does in my memory.

OCDLA Board Member Gina Stewart practices law in Roseburg. She serves as
the board liaison to the Juvenile Law Committee.
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NEWS
Honored Member — New Membership
Category
Bob Thuemmel

Where do the “honored members” of OCDLA go when they want
to loosen their ties after all those years in court? Thanks to the
Board of Directors, they aren’t going anywhere!

O

C

D

L

Following up on a harebrained idea from one of its faithful
flock, the OCDLA Board recently authorized a new membership
category: Honored Member. An Honored Member will include
OCDLA members who either permanently or temporarily retire
from the active practice of law. So it allows members who may
want to enjoy life more and work a little less, but who still want
to contribute and be a part of this great organization, and at
reduced dues.

A

O
N
L
I
N
E
M E M B E R S O N LY

Helping newer lawyers with cases when and where they ask for
the help; mentoring new admittees (or not-so-new admittees);
CLEs tailored to issues in life and the law that are coming up
around the next turn; group travel; things to know- and avoidabout retirement or retooling, all of these are in the sights of
the honored member category. And the sky’s the limit- we hope
that folks make their own agenda on where they want to go and
what they want to do.

Save $10

During April when you
register for the Annual
Conference online.

Criminal Appellate
Review

So stay tuned to see where we go with the new honored member category.

Weekly update mailed to members, cases
organized by subject online.

In the meantime, if you have ideas for the Honored Members
to consider or want to help organize activities, contact me, Bob
Thuemmel, bthuemmel@gmail.com, (503) 227-4601.

Library of Defense

Editor’s Note: Look for the Honored Member category with your
2016–17 renewal notice later this spring. Honored Members are
not entitled to vote and will be offered reduced dues mirroring
Professional Nonlawyer membership.

Instantly access, from any device, all the cases,
creative arguments and resources you need
to make the best possible case for your client.
Library of Defense.

Listserves

Capital Defender — Updates, tips and
encouragement for capital defenders. Email info@
ocdla.org to join.
DUII —Share ideas, connect, exchange
information about DUII law — fast. Email info@
ocdla.org to join.
Juvenile Law — Share ideas, connect, exchange
information about juvenile law. Email info@ocdla.
org to join.

The Pond — motions and case law — fast. Email
info@ocdla.org to join.

Job Search — Find a job.
The Oregon Defense Attorney

Representing Children in Juvenile
Court Webinar
OPDS, in partnership with JCIP, has developed a 90-minute
“Representing Children in Juvenile Court” audio webinar.
This free CLE will qualify for 1.5 ethics hours.
The thorough and well-presented webinar is intended to provide
foundational knowledge of the role of an attorney for a child
in a juvenile dependency case and is to provide guidance to
attorneys and other dependency system stakeholders. After a
brief introduction, the attorney panelists analyze hypothetical
situations and the applicability of the Oregon Rules of Professional Conduct and Oregon State Bar Performance Standards for
Lawyers Representing Children.
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BOARD ELECTIONS

Wanted: OCDLA Policy Shapers
The Mantle of Leadership

Board Duties
AND COMMITMENTS

OCDLA needs savvy leaders with energy and a passion for
helping the Association maximize its potential as the best organization of its kind in the nation. Consider yourself a perfect candidate
if you have a long-term vision for the Association, an interest in
policy development, an aptitude for fundraising, and a willingness
to “roll up your sleeves.”

• Actively participate in the Association’s fundraising
efforts which include:
1) Legacy Giving;
2) selling raffle tickets and promoting other activities to
support our legislative program;
3) acquiring auction items two times a year

OCDLA History
OCDLA was incorporated in 1979 by a group of dedicated
criminal defense lawyers committed to improving the quality of
defense services, and protecting the constitutional and legal rights
of Oregon citizens.
OCDLA’s membership has grown from 27 members in 1979
to 1,300. No similar organization in the nation can match these
membership numbers on a per-capita basis. OCDLA’s growth is
due to the work of dedicated Board members past and present, a
talented staff and the unrelenting quest for excellence driven by the
Association’s members. In Fiscal Year 1979/80, OCDLA’s first full
year of operation, eighty percent of the $40,000 operating budget
came from federal grant funds. That funding source dried up in
less than two years. Today’s budget pushes one million dollars with
ninety-nine percent coming directly from the membership.

•

Attend five board meetings per year, typically in
conjunction with an OCDLA seminar.

•

Attend a three-day planning and budget retreat in July.

•

Attend seminars, Legislative Drive-Ins and special events.

•

Participate in conference calls as scheduled.

•

Write a “Board Perspective” column for The Oregon
Defense Attorney. Board President writes the “View From
Here” in every issue.

•

Support OCDLA generally, encourage member
participation and seminar attendance.

Fundraising Campaigns
The organization needs member support beyond dues, seminars and publication sales in order to maintain services, legislative
advocacy, and scholarships. Board members play roles in securing
financial backing.
After 34 years of leasing space, three years ago OCDLA purchased its own home located in the heart of Eugene. Now remodeled and occupied for the past 34 months, Board members will
continue to assist in raising money to help pay down the mortgage
and permanently secure a major milestone for the organization.
The Board also helps secure auction items to support our
legislative efforts and participates in scholarship fundraising drives.

If you are a private attorney and you work in Districts 1, 2,
or 4, you are eligible to run for one of the district positions. Any
private attorney from any district may run for the At-large position.
(See the OCDLA Bylaws for more information.)

Candidates / Districts Up for Election

• District 1: Currently held by Eve Costello, who has served
two consecutive terms and is ineligible to run again.
• District 2: Currently held by Terri Wood, who has served two
consecutive terms and is ineligible to run again.
• District 4: Currently held by Ed Kroll, who has served two
consecutive terms and is ineligible to run again.
• At-large: Currently held by Russell Barnett, III, who has
served two consecutive terms and is ineligible to run again.

Election Eligiblity

OCDLA will elect members to the Board of Directors for
Districts 1, 2, 4, and the At-large seat during the 2016 Annual
Conference at the Mt. Bachelor Village in Bend. There are 14
Directors on the Board.
April/May 2016

Continued on next page
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Visit the Board Page on the OCDLA website to view and/or
download a board district map.
This is your chance to throw your hat in the ring and become
more involved, help shape the Association’s future, and share your
vision and talents.

Important Dates
May 1 — Deadline to submit candidate statement and
photo to have them included in the next issue of The
Oregon Defense Attorney.

Candidate Statement and Photo

Nominees are encouraged to submit a candidate statement
(500 word maximum) and photo to OCDLA by May 2. The
statement and photo will be posted on the OCDLA website and
included in the June/July issue of the Oregon Defense Attorney,
published prior to the Annual Conference. Subjects to consider
for your statement: why you wish to serve on the OCDLA board,
relevant board experience, fundraising experience, articles or
writings published relating to substantive or procedural criminal law,
speaking engagements relating to substantive or procedural criminal
law, and how you think OCDLA could better serve its members.

Nominating Procedure

To be included on the printed ballot complete the Board of
Directors Nomination Form below and return it to OCDLA, 101
East 14th Avenue, Eugene, OR 97401 by June 13. You may also

June 13 — Deadline to declare and appear on the printed
ballot.
June 17 — Candidate statements and voting at Annual
Conference.
Visit OCDLA.org for election information.
telephone your nominations to OCDLA Executive Director John
Potter at (541) 686-8716 or email jpotter@ocdla.org by June 15.
Ballots are distributed to qualified voting members at the June
16–18 Annual Conference. Candidates will present statements to
attendees on June 17 and voting takes place directly after.

2016 OCDLA Board of Directors Nomination Form
❐ I want to nominate myself for an OCDLA Board seat in District #: ❐ 1

❐2

❐ 4 ❐ At-large

❐ I want to nominate the following private bar member(s) for an OCDLA Board seat.
(You may nominate more than one person.)
Nominee
Name:_______________________________________

District #:

❐1

❐2

❐ 4 ❐ At-large

Nominee
Name:_______________________________________

District #:

❐1

❐2

❐ 4 ❐ At-large

Nominee
Name:_______________________________________

District #:

❐1

❐2

❐ 4 ❐ At-large

CANDIDATE STATEMENT AND PHOTO Candidate statements (500 word maximum) and photos received by
May 2 will be included in the June/July issue of the Oregon Defense Attorney, published prior to the Annual Conference.
Subjects to consider for your candidate statement: why you wish to serve on the OCDLA board, relevant board experience,
fundraising experience, articles or writings published relating to substantive or procedural criminal law, speaking engagements relating to substantive or procedural criminal law, how you think OCDLA could better serve its members.
DEADLINES Nominations must be made by 5 p.m. on Monday, June 13, 2016, to be included on the printed
ballot which is distributed to qualified voting members at the June 18–20 Annual Conference. Voting takes place
on Friday, June 17.

RETURN NOMINATION FORM TO OCDLA, 101 East 14th Avenue, Eugene, OR 97401. You may also
phone your nominations to OCDLA Executive Director John Potter at (541) 686-8716 or email jpotter@ocdla.org
by June 13.
The Oregon Defense Attorney
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LEGISLATIVE ADVOCACY

“

It is not unusual for a bill
with entrenched opposition

Moving Forward to 2017

to take three or more

”

consecutive sessions to pass.

by Gail Meyer

A

ll of us were disappointed to learn that SB 1550, OCDLA’s
bill requiring verbatim recording of grand jury proceedings,
once again died in Ways & Means. In the days since sine die, I
have engaged in debriefing interviews with friendly legislators and
experienced lobbyists to learn the inside scoop on how Oregon
insists on continuing to rely upon handwritten notes made by
a grand juror when all other states which use the grand jury
recognized long ago the logic in audio recording.
The answers are mixed. Everyone I talked to stated that it is not
unusual for a bill with entrenched opposition to take three or more
consecutive sessions to pass. All observed the difficulty legislators
have in voting against vitriolic opposition of their local elected
officials (the DA and in some instances, the presiding judge).
Everyone recognized the difficulty in achieving priority status in the
contentious “short” February session. No one criticized OCDLA’s
policy position in resolutely resisting the DAs’ call to convert to a
hearsay state. No one said that we left a stone unturned. Some said
we were within reach of our goal; one stated we were “probably
on the one-yard line.” Everyone encouraged us to continue on,
assuming the bill is important to us. Upon hearing that yes, indeed,
it is very important to us, one senior lobbyist noted that, of course,
we “must” continue.
The OCDLA Legislative Committee next meets on Tuesday,
April 12 to discuss the portfolio of bills we will introduce in the
2017 session. On the list will be SB 1550. If you have opinions or
thoughts whether grand jury recordation should remain a priority
bill for OCDLA in the next session, now is the time to make those
thoughts known.
In fact, now is the time to make any other suggestions to
the Legislative Committee about other bill concepts you propose
we submit. OCDLA has only so much bandwidth to be effective
during the long session, so the committee seeks a balance between
one “big” reform bill, another “medium” great-idea bill, and one or
two “smaller” technical fixes. So, big or small, make your thoughts
known by sending an email to the co-chairs of the Legislative
Committee: DeAnna Horne at dhorne@mpdlaw.com and Shawn
Wiley at Shawn.Wiley@opds.state.or.us who was recently appointed
by the board to replace Bronson James. Please cc me as well at
glmlobby@nwlink.com. Please describe the problem to be fixed
(it’s not always evident, to be honest) and propose the specific fix
that would effectuate the change you want. Proposals should be
April/May 2016

submitted no later than Friday, April 8, for consideration at the
meeting on the 12th.
As for myself, it is unclear whether I will continue lobbying
for OCDLA in 2017. I have let the OCDLA Board of Directors
know that while I love this job, the physical demands of the long
session far exceed my capacity to continue doing the job alone. I
have suggested that the Board hire my successor this year with the
expectation we lobby the 2017 session as a team, where I might
provide my successor with whatever tips of the trade I have acquired
in the past eight sessions. Whether the Board can allocate the
resources to finance this suggestion remains to be seen.
One thing for certain is that my tenure as OCDLA lobbyist
will soon come to a close. What remains to be seen is whether that
closure occurs imminently when my contract expires this June, or in
July 2017 after close of the long session, or some variant in between.
For any of you who think you might have the aptitude and interest
in pursuing policy work, I encourage you to speak up now as the
Board is considering a wide range of options. You may contact John
Potter at the OCDLA offices to engage in a confidential discussion
with him of your possible interest.
In the meanwhile, please contact DeAnna, Shawn or myself
with your thoughts for the 2017 legislative session. Few things in
life are certain, but among taxes and death you just know there is
always another legislative session right around the corner!

Send your 2017 legislative bill ideas to
Legislative Committee Co-chairs
DeAnna Horne, dhorne@mpdlaw.com,
Shawn Wiley, Shawn.E.Wiley@opds.state.or.us,
and
Lobbyist
Gail Meyer, glmlobby@nwlink.com

OCDLA Member Gail Meyer is the association’s Legislative Advocate.
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6th Annual

Nancy Bergeson
Ardent Advocate Lecture Series
Lecturer — Ron Yengich, Attorney, Salt Lake City, Utah
Thursday, July 21, 2016

Program
Emcee —
4:30 p.m
5:30 p.m.
6:30 p.m.

Lisa Maxfield, Attorney, Portland
Reception in memory of Nancy Bergeson and a celebration of defense attorneys.
Nancy Bergeson Ardent Advocate Lecture — Ron Yengich / Topic TBA
Lecture adjourns. Please stay for more food, talk and libations.

Registration

$30 by July 11 ($35 after July 11). Visit ocdla.org (click “Seminars”), call OCDLA, 541-686-8716,
or send payment to OCDLA, 101 East 14th Avenue, Eugene, OR 97401.

In Memory of
Nancy Bergeson

CLE Credit — Pending approval in Oregon for 1 access to justice credit.
Sponsored by Pacific Northwest Law, LLP, the Federal Bar Association, Federal Public Defender, U.S. District Court Attorney Admissions Fund, Oregon Criminal
Defense Lawyers Association.
Visit ocdla.org for more information and to register.

The Oregon Defense Attorney
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2016 Annual Conference

June 16–18 • Mt. Bachelor Village, Bend

Special Guest Speakers
Jeff Fisher, Co-Director, Supreme Court Litigation Clinic, Stanford Law School, CA

•

New & Upcoming Supreme Court Cases, Including the Confrontation Clause & Digital Evidence
Expect spot on communication about emerging legal issues from Jeff Fisher, who will reprise his highly
rated Sunny Climate presentation (superb, excellent, wonderful, terrific) on new and coming Supreme
Court cases, including the confrontation clause and digital evidence. Jeff has argued 28 cases in the
Court. He is brilliant and approachable.

Melissa Moore, Media Outreach Coordinator, The Opportunity Agenda, New York, NY

•

Maximizing Your Media Messaging — Changing Hearts, Minds and Public Policy
Cutting through the media clutter is an important part of getting our stories and narratives out to
audiences we need in order to move hearts, minds, and policy around criminal defense issues. Ms.
Moore will focus on messaging and media outreach designed for maximum media impact. Included will
be strategies for getting effective media coverage, interview tips, and how to build audience-specific
messages. An engaging and highly recommended talk.

PLUS —

•
•
•
•
•
•
•
•
•
•
•
•
•
•

appellate update
medical child abuse
Brady issues — getting the discovery the
prosecutor is hiding
fighting the exclusion of defense experts
Siminov and mental states
post-conviction relief
immigration
changes in cannabis criminal laws
ethics
using special education to keep kids in their communities
veterans issues/resource center update
crime lab update
breakouts
And more!

April/May 2016

Activities

Farewell Barbecue for
retiring E.D. John Potter
Texas Hold ’Em Poker
Tournament
Exhibitors
Silent Auction
Board Elections
Awards
First-Timers Reception
and Job Fair
Adult Beverage Tasting
Big Island Raffle

Updates

Visit ocdla.org for
conference updates.
Look for a complete
brochure in the mail
in April.

Program coordinated
by the OCDLA
Education Committee,
Elizabeth Wakefield,
Chair.
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See reverse side for lodging information.

AnnualConference
Conference
Annual
June
16–18, 2016
Registration

Registrant Information

ocdla.org

Name ______________________________________ Bar # / DPSST # __________________________

Mt. Bachelor Village Resort, Bend

Name for Badge _______________________________________________________________________

Who
may
attend? Village
Program open
only to
Mt.
Bachelor
Resort

City ____________________________________________ State ____________Zip ________________

June 16–18, 2016

OCDLA members, other defense lawyers and
Bend,
OR and law students directly
those
professionals
involved
the defense
Whoinmay
attend?function.
Program open only to
OCDLA members, other defense lawyers and

those included
professionalsin
and
lawfee?
students directly
What’s
the

•
•
•
•
•
•
•
•
•
•

involvedadmission
in the defense
function.
Seminar
(Thur–Sat)
Written material download in advance
What’sevening
included
in the fee?
Thursday
barbecue
• Seminar
admission
(Thur–Sat)
Friday
business
luncheon
• Written material download in advance
Friday
craft beer, wine & spirits tasting
• Thursday evening barbecue
Continental
breakfast
Friday
• Friday business
luncheon
Hot
breakfast
• Friday
craftSaturday
beer, wine & spirits tasting
the breaks
Refreshments
• Continentalat
breakfast
Friday
CLE
credit
• Hot
breakfast Saturday
• Refreshments
at theabreaks
Networking,
relaxing,
great time!
• CLE credit
• Networking, relaxing, a great time!

Lodging at Mt. Bachelor Village

FULL.
Cancellations
occur, call 1-877-394Lodging
at Mt. Bachelor Village

8966,
REF:Cancellations
OCDLA/292486.
FULL.
occur, call 1-877-3948966, REF: OCDLA/292486.

Alternative Lodging Options

Alternative
Lodging
Options
• TownePlace
Suites
Marriott,
$154, some
• TownePlace
$154,
some
pet rooms
at $15 Suites
per petMarriott,
per night.
Reserve
pet rooms
at 541-382-5006,
$15 per pet per night.
Reserve
by May
25. Call
mention
by May 25. Call 541-382-5006, mention
OCDLA.
OCDLA.
• Fairfield
Inn,Inn,
$154,
a sister
• Fairfield
$154,
a sisterproperty
propertyof
of
TownePlace
Suites
Marriott
about
TownePlace
Suites
Marriott
abouttwo
twomiles
miles
fromfrom
the the
Marriott,
similar
amenities.
Marriott,
similar
amenities.Call
Call
541-382-5006.
Reserve
bybyMay
541-382-5006.
Reserve
May25,
25,mention
mention
OCDLA.
OCDLA.
• Tetherow
— $169
and
$189.Great
Greatluxury
luxury
• Tetherow
— $169
and
$189.
option.
541-388-2582,
askfor
forOCDLA
the Oregon
option.
CallCall
541-388-2582,
ask
Association
room
roomCriminal
block toDefense
receiveLawyers
the discounted
rate.
block to receive the discounted rate. Reserve by
Reserve
by May 16.
May 16.
• Entrada
— $129
with
1 queen,
$139$139
withwith
2
• Entrada
— $129
with
one queen,
queens.
541-382-4080.
Mention
OCDLA.
two Call
queens.
Call 541-382-4080.
Mention
• Vacation
Rental By Owner,
OCDLA.
http://www.vrbo.com/
• Vacation Rental By Owner,
• Vacasa
Rentals, 503-345-9399,
http://www.vrbo.com/
• Vacasa Rentals, 503-345-9399,
https://www.vacasa.com/
https://www.vacasa.com/
• Bend
Dutch, 866-322-0218,
• Bend Dutch, 866-322-0218,
http://benddutchrentals.com/
http://benddutchrentals.com/
• Bend
Vacation Rentals, 541-385-9492, http://
• Bend Vacation Rentals, 541-385-9492, http://
www.bendvacationrentals.com/
www.bendvacationrentals.com/
• Bend
Chamber
http://
• Bend
ChamberofofCommerce,
Commerce, http://
bendchamber.org
bendchamber.org
• VisitBend.com
• VisitBend.com

Registration
Registration

Online:
www.ocdla.org
• ph:
541-686-8716
Online:
www.ocdla.org
• ph:
541-686-8716
fax: 541-686-2319
• mail:
East14th
14thAvenue,
Avenue,
fax: 541-686-2319
• mail:
101101
East
Eugene,
OR 97401.
Postmark
June66for
forEarly
Early
Eugene,
OR 97401.
Postmark
byby
June
Bird Discount.
Bird Discount.

Cancellations
made before June 9 receive a
Cancellations
made
before June 9 receive a

refund less a $25 cancellation fee. Cancellations
refund
lessona or
$25
cancellation
fee. material
Cancellations
made
after
June 9 — after
download
madelink
onhas
or after
June 9 —
material
download
been emailed
— after
will receive
a refund
less
link has
been
emailed — will receive
a fee.
refund
a $150
cancellation/written
material
Newless
Noa $150
cancellation/written
material
fee. in
New
Noshow
Policy: Written materials
are sent
advance
showtoPolicy:
Written materials
are sent
in form
advance
all participants.
Audio materials
in the
of
recordingsAudio
will bematerials
sent to OCDLA
to allMP3
participants.
in themembers
form of
nonmembers
attend are
ineligible
MP3only;
recordings
will bewho
sentdotonot
OCDLA
members
receive the audio
or a refund.
only;to
nonmembers
whorecordings
do not attend
are ineligible

to receive the audio recordings or a refund.
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Address ______________________________________________________________________________
Phone ________________________________________ Email __________________________________

CLE Tuition and Materials
OCDLA/WACDL/WDA Lawyer
Nonmembers:

Early Bird (by 6/6)

Standard (after 6/6)

r $355

r $380

=

Nonlawyer

r $275

r $300

=

$_____
$_____

Lawyer:

r $435

r $460

=

$_____

Nonlawyer

r $310

r $335

=

$_____

Registration fee includes electronic materials, download link emailed prior to conference.

Material Options

+
+

$_____
$_____

Thursday Barbecue & Potter Retirement Party open to all

=

$FREE

Thursday Night Texas Hold ’Em Tournament, 7:30–10:30p.m.
r Entry Fee
$75/person
x _____

=

$_____

Friday First-Timers Reception & Job Fair, 5:15–6:00 p.m.

=

$FREE

r Add a CD of the materials and supplements, $15.
r Add a hardcopy of essential materials (w/o supplements), $45
(pre-order the hardcopy by June 8)

Conference Activities

Friday Central Oregon Craft Beer, Wine & Spirits Tasting and Silent Auction, 5:30–7:30p.m.
r Guest Tickets (registrants free) $15/person
x _____
= $_____
BIG ISLAND Raffle Tickets r $20 each r $50 for 3
r $100 for 7
= $_____
Raffle winner receives a four-night trip for two people to the Big Island for OCDLA’s Nov. 9–13, 2016, Sunny
Climate Seminar (includes one CLE registration, two roundtrip airfares from Portland) — or $1,200 in cash.

Can’t Attend?

r Download material & MP3 audio after seminar, $350, members only
r Written materials (CD only) & audio for credit, $365, members only
r Written materials (hardcopy and CD) & audio for credit, $395, members only

=
=
=

$online
$_____
$_____

r Scholarship Fund to assist members who would otherwise be unable to attend.
r Legislative Advocacy Fund which supports OCDLA’s lobbying effort.

=
=

$_____
$_____

r General Fund, my gift will be applied where it is most needed.

=

$_____

r Building Fund, to help retire the OCDLA building mortgage.

=

$_____

=
=
=
=

$_____
$_____
$_____
$_____

=

$_____

OCDLA Donations

Membership —Register for Conference, join OCDLA: SAVE $

Bar entry 2012 to 2015
Bar entry 2011 or earlier
Nonlawyer Professional Membership
Bar entry 2016—New Bar Admittee

r
r
r
r

$245 membership through June 2017
$350 membership through June 2017
$135 membership through June 2017
$50 membership, thru June 2017

Payment Information
Payment must accompany registration.

r Check enclosed

r VISA/MC/AMEX/Discover

Total

_________________________________________________________________________________________________
Name on Card

Card Number

CVC #

_________________________________________________________________________________________________
Billing Address

Billing Zip

Expire Date

Scholarships/Volunteer Contact OCDLA by June 6 concerning partial
scholarships based on financial need, volunteer opportunities to reduce tuition,
extended payment plans or creative payment arrangements.
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APPELLATE PERSPECTIVE

“

The Oregon Supreme Court

Restoring Restitution

The Oregon Supreme Court Brings Restitution
Back to Its Civil-Law Roots

has now clarified how
to determine restitution
damages.

”

by Erin Severe and Morgen Daniels

T

he Oregon Supreme Court recently decided State v. Ramos,
358 Or 581, ___P3d___ (2016), and State v. Kirschner, 358
Or 605, ___P3d___ (2016), two restitution decisions that every
practitioner should add to her toolkit for litigating restitution
claims.
These cases newly interpret a key aspect of the restitution
statute concerning the determination of damages. The court held
(1) that concepts from civil law limit the types of damages the
trial court may impose as restitution and (2) that when the state
seeks restitution for a harm not identified in defendant’s crime of
conviction, the harm must have been reasonably foreseeable to a
reasonable person in the defendant’s position.
This, in effect, overrules recent Oregon Court of Appeals case
law holding that only “but-for” causation is required to support a
restitution award.1
There are three prerequisites to a restitution award: (1) criminal
activities, (2) damages to a victim, and (3) a causal connection
between the two.2 Before 2005, the criminal restitution statute
incorporated a requirement that damages be recoverable in a civil
action arising out of the defendant’s criminal activities. In 2005,
the legislature updated the terminology in the criminal restitution
statute. Although the legislature did not intend a substantive
change, Ramos, 358 Or at 590 (describing legislative history), the
Court of Appeals held that the 2005 statutory change broadened
the scope of recovery.3 The Court of Appeals’ interpretation
effectively uncoupled restitution from the limiting principle that
the damages be recoverable in a civil action. The end result of that
interpretation was the rule that the only causal connection that the
state must prove between a defendant’s criminal conduct and the
complainant’s costs was a “but-for” connection.4
Absent some limiting principle, that rule can lead to ridiculous
results. See, e.g., Pumphrey, 266 Or App 737 (awarding restitution
for, inter alia, expenses a victim incurred obtaining a police report
on the defendant from another city to manage panic attacks
stemming from the defendant’s stalking order violations).
The Oregon Supreme Court has now clarified how to
determine restitution damages. In Ramos, the defendant was
convicted of second-degree arson and first-degree aggravated theft
April/May 2016

for setting fires in her restaurant and filing a fraudulent insurance
claim for damages to restaurant equipment.5 The defendant
disputed two categories of restitution: (1) expenses that her
insurance company had paid a law firm to investigate the cause
of the fire and determine the company’s coverage obligations and
(2) expenses the insurance company paid others to investigate
defendant’s insurance claim and provide grand jury and trial
testimony.6 She argued that those awards were impermissible
because they violated civil limitations on damages made applicable
to criminal restitution by the incorporation of the civil definition
of “economic damages” into the restitution statute.7. Defendant
contended that restitution damages, like civil tort damages, must
be a “reasonably foreseeable” result of the conduct at issue. She also
argued that the American Rule, which generally bars civil litigants
from recovering attorney fees and litigation costs unless a statute or
contract permits their recovery, applied.
The big news for defenders is that the Ramos court agreed with
the defendant that ORS 137.106 “require[s], when appropriately
raised, a reasonable foreseeability analysis[.]”8 Although “but-for”
causation is still a predicate requirement for restitution, it is no
longer the only requirement. The state must also prove that the
complainant’s damages were a reasonably foreseeable result of the
defendant’s criminal activities. Importantly, the court also stated
that, although it focused on reasonable foreseeability in Ramos, it
did not intend to foreclose the use of other civil law concepts in
future cases. For example, the court noted that another theory that
the Ramos defendant could have argued was that restitution was not
appropriate because the amount ordered was unreasonable under
ORS 31.710(2)(a).9
The test for whether a particular type of harm is reasonably
foreseeable “is whether a reasonable person in the defendant’s
position would have foreseen that someone in the victim’s position
could reasonably incur damages of the same general kind that
the victim incurred.”10 In general, whether certain harms were
reasonably foreseeable is a factual question for the trial court.11
Continued on next page
OCDLA Members Erin Severe and Morgen Daniels are Deputy Defenders,
Criminal Appellate Section, OPDS.
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With respect to the damages disputed in Ramos, the Oregon
Supreme Court noted that the Ramos defendant had not argued to
the trial court that those expenses were not reasonably foreseeable as
a factual matter and held that the record did not establish that the
insurance company’s expenses were not reasonably foreseeable as a
matter of law.12 Rather, the court stated, “it is generally reasonably
foreseeable that when an insured makes a claim on an insurance
policy, the insurance company will investigate the circumstances to
determine whether the claim is legitimate and must be paid.”13 The
court made clear that it was not holding that a victim’s investigation
expenses will be reasonably foreseeable in every case, explaining,
“it is the nature of the criminal activity at issue here (attempted
fraud), the nature of the victim’s business (insurance), and the facts
of the case that govern the determination whether the claimed
investigation expenses were foreseeable.”14
The court also rejected the defendant’s arguments that those
expenses were not recoverable under the American Rule. The court
explained that although the American Rule generally prohibits a
civil litigant from recovering their attorney fees or litigation costs
unless a statute or contract allows recovery, there are instances in
which a party may recover those attorneys fees and costs incurred
in litigation with a third party.15 Thus, the fees that the Ramos
insurance company incurred by hiring the law firm to investigate
defendant’s claim were not barred by the American Rule because
the law firm did not represent the insurance company in litigation
against the defendant. The second category of disputed costs, the
amounts paid to those who testified before the grand jury and at
trial against the defendant, were recoverable because if the insurance
company had brought a civil action against defendant it would be
able to recover the costs it had incurred in a separate proceeding,
such as a criminal prosecution against the defendant tortfeasor.16
The Ramos court declined to decide whether the above
exception applied to costs incurred by a victim to provide testimony
at a restitution hearing.17 But the court answered that question in
part in Kirschner. In Kirschner, the trial court ordered the defendant
to pay restitution for, inter alia, lost wages that the complainant
incurred when he was subpoenaed to testify at the defendant’s trial
and restitution hearing. Before the trial court and on appeal, the
defendant raised similar arguments to those made by the defendant
in Ramos. The Oregon Supreme Court relied on its reasoning in
Ramos in concluding those costs were reasonably foreseeable and
that costs incurred to testify at the defendant’s criminal trial were
not barred by the American Rule. But the court’s analysis with
respect to the wages the victim lost to testify at the restitution
hearing differed. The court reasoned:
The victim lost wages because he was required to respond to
that subpoena, not because he made an independent decision to
attend the hearing to protect his interests. In that circumstance, the
rationale that underlies the American Rule does not apply, and we
will not rely on that rule to preclude an award of restitution.”18
Thus, although the complainant would not ordinarily be able
to recover his lost wages if he had brought a tort action against a
The Oregon Defense Attorney

NEW!
Appellate Perspective: A Monthly Audio
Conversation with host Marc Brown.
Watch for Episode 3 in April — Marc will talk with guest Morgen
Daniels, who argued Ramos at the Oregon Supreme Court, about
Ramos and other restitution related cases.
To listen to Episodes 1 (Bonilla) and 2 (Simonov)
visit the Library of Defense podcast page.

defendant, “the victim was serving a different role when he was
subpoenaed to attend the restitution hearing.” The court’s reasoning
suggests that if the state has not subpoenaed the complainant, but
he or she is participating to protect his or her own interests, the
American Rule would apply and would bar restitution to pay the
victim for the costs of attending the restitution hearing.19
Finally, the Ramos court suggested that a higher standard than
“but-for” causation may also limit the kinds of damages recoverable
as restitution. In a footnote, the Ramos court observed that the
parties had limited their discussion of factual causation to “but-for”
causation. But, “in some circumstances,” the court explained, “this
court has discussed factual causation as requiring a showing that
the conduct at issue was a ‘substantial factor’ in bringing about a
result.”20

Key takeaways:
Civil damages concepts limit criminal restitution awards.21
A “but-for” causal connection is a necessary predicate to a
restitution award, but the state must also show that the damages were
reasonably foreseeable.22
The test for whether a certain type of harm was reasonably
foreseeable “is whether a reasonable person in the defendant’s
position would have foreseen that someone in the victim’s position
could reasonably incur damages of the same general kind that the
victim incurred.”23
Whether particular damages were a reasonably foreseeable
result of a defendant’s criminal conduct is generally a factual
question for the trial court. Id.
In a case where the causal connection is attenuated, consider
arguing that the state must show that defendant’s criminal activities
were a “substantial factor” in bringing about the victim’s damages.24
The American Rule does not preclude a complainant from
recovering attorney fees or other similar costs as restitution, but
neither are those fees and costs guaranteed as restitution.25
Endnotes
1

2
3
4
5

15

See, e.g., State v. Ramos, 267 Or App 164, 340 P3d 703 (2014), aff’d
358 Or 581 (2016); State v. Pumphrey, 266 Or App 729, 338 P3d 819
(2014), rev den, 357 Or 112 (2015).
State v. Dillon, 292 Or 172, 181, 637 P2d 602 (1981).
See, e.g., Ramos, 267 Or App at 176.
Ramos, 267 Or App at 177.
358 Or at 583.
Continued on next page
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9

6
7

Id. at 584.
ORS 137.106(a) provides that when a person is convicted of a crime
that has resulted in economic damages, the court shall order that
the defendant pay the victim restitution for the full amount of those
economic damages.

10

ORS 137.103(2)(a) provides that economic damages “has the meaning
given that term in ORS 31.710” excluding future impairment of earning
capacity.

15

ORS 31.710 defines “economic damages” as “objectively verifiable
monetary losses including but not limited to reasonable charges
necessarily incurred for medical, hospital, nursing and rehabilitative
services and other health care services, burial and memorial expenses,
loss of income and past and future impairment of earning capacity,
reasonable and necessary expenses incurred for substitute domestic
services, recurring loss to an estate, damage to reputation that is
economically verifiable, reasonable and necessarily incurred costs due
to loss of use of property and reasonable costs incurred for repair or for
replacement of damaged property, whichever is less.”

11

12
13
14

16
17
18
19
20

21
22
23
24
25

Id. at 587.
Id. at 599.
Id. at 597.
Id. See generally Fazzolari v. Portland School Dist No 1J, 303 Or 1, 17-18,
734 P2d 1326 (1987) (discussing reasonable foreseeability).
358 Or at 597-98.
Id. at 598.
Id. at 598 n 9.
Id. at 600-01.
Id. at 602.
Id. at 602 n 13.
Id. at 609.
Id. at 610.
Ramos, 358 Or at 586 n 3; see generally Sanford v. Chev Div of Gen
Motors, 292 Or 590, 606, 642 P2d 624 (1982) (discussing substantial
factor test).
Ramos, 358 Or at 594.
Id. at 596.
Id at 597.
Id. at 586 n 3.
Id. at 602-03; Kirschner, 358 Or at 609-10.

Felony Sentencing in Oregon

Order here.

Guidelines, Statutes, Cases
Edited by Jesse Wm. Barton

2012 Edition — INCLUDES December 2015 Update (learn about Cuevas)

Be the lawyer who —
• excels at plea negotiations
• succeeds at sentencing

with a manual that delivers —

• objective discussion of legal issues & defense perspective
• practice tips
• guidelines rules and analysis
• must-know constitutional challenges to sentencing options
• Sentencing Guidelines Grid
$225 — PDF license for 1–3 users• PDF licensing options
$425 — 1 Hard copy & PDF license for 1–3 users
$275 — Hard copy only
hard copy includes one color, laminated Sentencing Guidelines Grid
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2016 Annual Conference

OCDLA Mentoring

Alternative Lodging
Options

OCDLA’s Mentoring Program is a less formal
alternative to the bar’s mentorship program.

June 16–18 • Mt. Bachelor Village

We envision newer attorneys meeting with
mentors approximately four hours per month
to ask questions about criminal or juvenile
defense practice or to discuss their ups and
downs.

• TownePlace Suites Marriott, $154, some pet
rooms at $15 per pet per night. Reserve by May 25.
Call 541-382-5006, mention OCDLA.
• Fairfield Inn, $154, a sister property of
TownePlace Suites Marriott about two miles from
the Marriott, similar amenities. Call 541-382-5006.
Reserve by May 25, mention OCDLA.

Mentors will
•

• Tetherow — Some $169 rooms and some
$189, June 16–18, great luxury option. Call 541388-2582, ask for the Oregon Criminal Defense
Lawyers Association room block to receive the
discounted rate. Reserve by May 16.

•
•

Mentees will

• Entrada — $129 room with one queen, $139
room with two queens, June 15 to 19. Call 541382-4080. Mention OCDLA.

•
•

• Vacation Rental By Owner,
http://www.vrbo.com/
• Vacasa Rentals, 503-345-9399,
https://www.vacasa.com/
• Bend Dutch, 866-322-0218,
http://benddutchrentals.com/
• Bend Vacation Rentals, 541-385-9492, http://
www.bendvacationrentals.com/
• Bend Chamber of Commerce, http://
bendchamber.org
• VisitBend.com

•

be a criminal or juvenile defender who has
practiced for five years or less
work with their mentor to set the schedule,
tone and duration of the mentoring meetings.
accelerate your learning curve and better
serve your clients.

SALEM Mentors NEEDED
We have a particular need for mentors in
Salem. Several newer lawyer mentees are
waiting to be paired with mentors in Salem.
If you are practicing in Salem and fit the
mentor criteria above, please call or email
tmay@ocdla.org right away.

____
Mt. Bachelor Village is full.
To check on cancellations, call 1-877-394-8966
• Ref: OCDLA/292486.
View room descriptions.

The Oregon Defense Attorney

have eight or more years experience
practicing criminal or juvenile defense
spend approximately four hours per
month meeting with a mentee
be caring and experienced.

If you want to be a mentor or find a mentor,
call 541-686-8716 or email tmay@ocdla.org.
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PROSECUTORIAL
MISCONDUCT

“

… improper and

Put a Stop to This! (Part III)
Impermissible Comments on Courtroom Demeanor

uncorrected argument by
the prosecutor regarding
the nontestifying
defendant’s alleged failure
to look a witness in the

by Tony Bornstein

T

he Scene: The prosecutor’s closing argument in an Oregon sex
crimes trial: (The defendant did not testify.)

”

eye was reversible error.

Defense counsel objected to this argument and the trial judge
overruled the objection.5 On appeal, the Ninth Circuit stated:
This issue involves several facets, including whether such
remarks (1) introduce character evidence solely to prove
guilt, (2) violate a defendant’s fifth amendment right not
to be convicted except on the basis of evidence adduced at
trial, and (3) violate fifth amendment rights by indirectly
commenting on a defendant’s failure to testify at trial.

Were any of you watching the defendant when [the
victim] was here sobbing? He was smirking. He was
looking angry at her like he might if she was wrongly
accusing him of a crime he didn’t do. He wasn’t looking
sorry for her, like he might if he felt some empathy
for someone who was clearly emotionally upset about
something. He was smirking at her. What kind of person
smirks except for someone who got away with a sexual
assault and thinks he’s going to get away with it?

This court first noted that the federal rules of evidence
prohibit the introduction of character evidence “solely to
prove guilt.” “The prosecutor’s remarks in effect did this by
suggesting to the jury that Schuler’s laughter was relevant
apparently for the purpose of showing that he was of bad
character because he considered the charges of threatening
the life of the President to be a joke. . . . . His courtroom
behavior off the witness stand was legally irrelevant to the
question of his guilt of the crime charged.6

Is this argument objectionable? After all, jurors inevitably
observe the defendant’s courtroom demeanor and behavior on their
own, without any direction from the prosecutor. For the following
reasons, the argument is improper.
“The purpose of closing argument is to facilitate the jury in
properly analyzing the evidence presented at trial so that it may
‘arrive at a just and reasonable conclusion based on the evidence
alone, and not on any fact not admitted in evidence.’ ”1 In Taylor
v. Kentucky,2 the Supreme Court emphasized that “one accused
of crime is entitled to have his guilt or innocence determined
solely on the basis of the evidence introduced at trial[.]” Here, the
prosecutor’s rhetorical question asking what type of person smirks
except for someone who “thinks he [is] going to get away with it”
impermissibly called for a conviction based on the prosecutor’s
conception of the accused’s courtroom demeanor and thought
process rather than the record evidence.
Ample state and federal precedent supports an objection in the
face of such an argument. In United States v. Schuler,3 for example,
the prosecutor argued to the jury in closing:
[W]hile Mr. Schuler was being interrogated by the
two security agents, Schuler made a number of racial
comments about the number of people he was going to
kill, a number of sexual comments. I noticed a number of
you were looking at Mr. Schuler while that testimony was
coming in and a number of you saw him laugh and saw
him laugh as they were repeated.4
April/May 2016

The court then turned to the due process issue:
We also conclude that, in the absence of a curative
instruction from the court, a prosecutor’s comment on a
defendant’s off-the-stand behavior constitutes a violation
of the due process clause of the fifth amendment. That
clause encompasses the right not to be convicted except on
the basis of evidence adduced at trial. The Supreme Court
has declared that “one accused of a crime is entitled to
have his guilt or innocence determined solely on the basis
of the evidence introduced at trial, and not on grounds…
not adduced as proof at trial.” Taylor v. Kentucky.… We
have recognized that a prosecutor may not seek to obtain a
conviction by going beyond the admissible evidence.…

Continued on next page
OCDLA Member Tony Bornstein is a Federal Public Defender in Portland.
He serves on the Publications Committee and has previously served on the
Education Committee and Board of Directors.
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[S]uch comments in the absence of a curative instruction,
constitute a deprivation of the fifth amendment right to a
fair trial.7
In this fair trial analysis, the court found it significant that the
defendant in Schuler “asserted his right not to testify and… neither
his credibility nor his character were relevant considerations.”8
The court also found significant self-incrimination concerns in
prosecutorial argument of this sort:
We find… that where a prosecutor comments on the
conduct of a non-testifying defendant and the judge
overrules the resulting objection without giving a curative
instruction, the defendant’s character is improperly put
at issue and his fifth amendment rights not to testify and
not to be convicted except on the basis of the evidence
admitted at trial are violated.9

prosecutor called explicit attention to the defendant’s nervous
behavior while sitting during his trial. The court found that the
remarks constituted an indirect comment on his failure to testify
and that it “introduced character evidence for the sole purpose of
proving guilt, and violated his right not to be convicted except on
the basis of the evidence admitted at trial.”16
In United States v. Mendoza,17 the prosecutor likewise asked the
jury to take particular note of the defendant’s courtroom demeanor.
Among other arguments in this mode, he asked the jury:
And the other thing is you sat here for two days, and
you’ve gotten to look at the defendant. If you were in his
seat, would you be as calm as he has been for the last two
days?
The trial judge overruled defense objections to this and similar
comments. On appeal, the Fifth Circuit had this to say:

Among the decisions that Schuler relied on was United States
v. Wright.10 In Wright, “the defendant had not taken the stand and
his demeanor as a witness was not at issue.”11 Yet, the prosecutor
“told the jury it could take into consideration in its deliberations
the demeanor of the defendant.”12 The judge overruled the defense
objection and the prosecutor continued with that line of argument,
arguing:

Continued on page 26.

SPECIAL SAVINGS
MEMBERS ONLY

Mr. Anthony Wright has been present throughout this
trial, has found a good part of it humorous, other parts
he couldn’t stand. And you may definitely consider his
demeanor in your deliberations.13

Save $10 during April when you purchase the
the DUII Trial Notebook online.

The defendant was convicted. On appeal, the D.C. Circuit
condemned this argument, writing:

ocdla.org
ocdla.org

Unless and until the accused puts his character at issue
by giving evidence of his good character or by taking
the stand and raising an issue as to his credibility, the
prosecutor is forbidden to introduce evidence of the bad
character of the accused simply to prove that he is a bad
man likely to engage in criminal conduct. See Michelson v.
United States, 335 U.S. 469, 475-476 (1948).…

Online JOB Board

Visit ocdla.org, click “Jobs.”
Jobs currently listed:
• Hearings Officer, Portland
• Deputy Public Defender, Salem
• Executive Director, Lane PD, Eugene
• Public Defender, Grants Pass
• Deputy District Attorney 1, Gold Beach
• Research Fellow, Univ. of Michigan
• And More.

This basic principle cannot be circumvented by allowing
the prosecutor to comment on the character of the
accused as evidenced by his courtroom behavior. That
the jury witnesses the courtroom behavior in any event does
not make it proper for the prosecutor to tell them, with the
court’s approval, that they may consider it as evidence of guilt.
What the jury may infer, given no help from the court, is one
thing. What it may infer when the court in effect tells it that
the courtroom behavior of the accused constitutes evidence
against them is something altogether different. Cf. Griffin v.
California, 380 U.S. 609 (1965).14

View job listings or post a job opportunity.
Anyone can view; you will need your OCDLA
user name and password to post.

Similarly, in United States v. Pearson,15 the Eleventh Circuit
found such an argument to be impermissible. In that case, the
The Oregon Defense Attorney
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DUII Trial Notebook
with Resource Guide

2014 edition

Edited by Bruce Tarbox

NEW!! March 2016 Update

Edited by Rob Crow & Ben Eder
• 5 Updated Chapters
• 2 Completely Revised Chapters
• Over 45 pages of updated material
• FSTs
• bookings
• sentencing/fines
• retrograde extrapolation
• implied consent hearings
• diversion agreements—including costs,
eligibility, and the commercial driver’s license
• motions to suppress—including the voluntariness of
statements/confessions, compelled evidence, the
right to counsel and exigencies

• OVER 2600 PAGES IN ALL!

2014 Edition with 2016 Updates Available Now

ocdla.org

Expert Witness Transcripts / Library of Defense
There are two ways you can provide transcripts for the Expert Rooms of the library:

1. Email transcripts of any expert testimony to Alex Bassos, abassos@mpdlaw.com.
2. When using the OPDS Direct Criminal Appellate Referral Form, under the “Additional Information” section, make

sure you complete the fourth box where you are prompted, “If expert witnesses were called, please enter their name(s),
organizations, etc...”. When you complete this box, OPDS staff will be notified that an expert transcript is involved. When
the transcript eventually arrives at their office, OPDS will then provide it to Alex Bassos to be posted in the Expert Rooms.

Imagine how much better your cross (or direct) of an expert would be if you were able to read and utilize what
the expert previously said under oath.
Log in to libraryofdefense.ocdla.org today.
April/May 2016
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April 15–16, 2016
Hallmark Resort
Newport, Oregon
Who can attend?
OCDLA and WACDL members,

Annual Juvenile Law Conference • Piecing It All Together

Registration

ocdla.org

Registrant Information

other defense lawyers and those
Name
professionals and law students not
involved in the prosecution function.
n

n

n

What’s included in the fee?

Address

Financial assistance?

Email

Contact OCDLA by April 5 about
scholarships, payment plans or
creative payment arrangements.

CLE Tuition and Materials (download link emailed in advance)

Cancellations
8 will receive a refund less a $25
cancellation fee. Cancellations
made after April 8 — once material
download link has been emailed
— will receive a refund less a $100
cancellation/written material fee.
New No-show Policy: Written
materials are sent in advance to
all participants. Audio materials
in the form of MP3 recordings will
be sent to OCDLA members only;
nonmembers who do not attend
are ineligible to receive the audio
recordings or a refund.

n

Lodging —Hallmark Resort,

City

State

Phone

Fax

OCDLA Members
Nonmembers

Zip

Early Bird (by 4/5)

Standard (after 4/5)

Lawyer

r $255

r $280

= $_____

Non-lawyer

r $160

r $185

= $_____

Lawyer

r $305

r $330

= $_____

Non-lawyer

r $210

r $235

= $_____

Other Material Options
+ $_____
+ $_____

r Add a CD of materials and supplements for an additional $15.
r Add a hardcopy of essential materials (w/o supplements) for an additional $30.
(Pre-order the hardcopy by April 8.)

Can’t Attend? Get the audio and written materials.
SAVE $: Download materials and MP3 audio following the seminar, $230, members only
r Written materials (CD) & audio CDs for CLE credit, $255, members only

= $_____

Newport
541-265-2600
744 SW Elizabeth Street

r Written materials (hardcopy & CD) & audio CDs for CLE credit, $285, members only

= $_____

r Written materials only (hardcopy & CD), $150, no CLE credit

= $_____

All 100 rooms we blocked at the
Hallmark Resort for the Juvenile
Law Conference have sold. Call
541-265-2600 for cancellations.

OCDLA Fund Donations I would like to donate $25 to the:
r Scholarship Fund to assist members who would otherwise be unable to attend

= $_____

CLE Registration

r Legislative Advocacy Fund which supports OCDLA’s lobbying efforts.

= $_____

ocdla.org
Phone: 541-686-8716
Fax: 541-686-2319
Mail: 101 East 14th Avenue
Eugene, OR 97401
n

Name for Badge

• Seminar admission
• Electronic material download
• CLE credit
• Breakfast and lunch on Saturday
• Refreshments at the breaks
• Friday reception

Cancellations made before April

n

Bar# / PSID#

CLE Credit
Oregon – pending approval for 8 general,
1 elder abuse reporting, 1.75 ethics and
.75 access to justice credits. Washington
– pending approval for 9.25 general and
1.75 ethics credits. OCDLA certifies that
the Annual Juvenile Law Conference has
been approved for MCLE credit by the
State Bar of California in the amount of 11
hours, of which 1.75 will apply to legal ethics
OCDLA is also an approved Department
of Public Safety Standards and Training.

r General Fund; my gift will be applied where it is most needed. = $_____
r Building Fund to help reduce OCDLA’s office mortgage.

OCDLA Membership Membership valid through June 2016.
Bar entry 2011 to 2014

r $185 new/$245 renewing

Bar entry 2010 or earlier

r $260 new/$350 renewing

= $_____

Non-lawyer Professional Membership

r $100 new/$135 renewing

= $_____

Bar entry 2015—New Bar Admittee

r $50 new only

= $_____

= $_____

Payment Information Payment must accompany registration.
r Check enclosed   r VISA/MC/AMEX/Discover
Name on Card

TOTAL = $_____

Card Number

Credit Card Billing Address

The Oregon Defense Attorney

= $_____

Exp. Date

Billing Zip Code
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JUVENILE LAW

HB 4074 Fixes Juvenile
Registry and Records Issues
By Julie McFarlane and Mark McKechnie

T

he 2015 Oregon Legislature passed HB 2320, which made
many changes to the state’s adult and juvenile sex offender
registry laws. The intent of HB 2320 was to prospectively remove
the automatic requirement of sex offender registration for juveniles
upon adjudication and instead allow the juvenile court to determine
whether sex offender registration would be imposed within six
months of dismissal of supervision and jurisdiction. The language
mistakenly removed the reporting requirement for all juveniles who
had not had a hearing to determine the issue of registration.
The fixes to HB 2320 (2015 Session) were contained in HB
4074, Sections 1-6, which passed the House and Senate during the
2016 regular session. HB 4074 also contained the latest updates
to the juvenile records statute, ORS 419A.255, which have been
developed by the Oregon Law Commission. As of this writing,
the bill is awaiting the Governor’s signature. The bill contains an
emergency clause, which means that it will go into effect upon the
Governor’s signature.
Sections 10 and 11 relate to the operative dates of specific
sections of the bill, namely sections 3, 7, 8 and 9.

registration or not. The requirement to register is contained in
Section 1 (ORS 163A.025), and Section 2 contains the procedures
related to the hearings and the criteria that the court will use to
determine whether the youth offender will be ordered to register or
not (ORS 163A.030). Section 2 applies to youth adjudicated on or
after August 12, 2015, and to youth adjudicated prior to that date
and who remained under the jurisdiction of the juvenile court when
HB 4074 goes into effect.
Section 3 of the bill addresses the small population of youth
offenders who were under the jurisdiction of the court on August
12, 2015, but saw the court’s jurisdiction dismissed prior to the
effective date of HB 4074. The provisions for this group described
in Section 3 will sunset on July 1, 2018 (per Section 10).
In the cases of youth who fall under Section 2 of the bill, some
key points to understand regarding the new law are:
•

I. Juvenile Sex Offender Registry Law Changes
under HB 4074
Regarding the clean-up of the juvenile registry changes, a work
group discussed the changes starting in the fall and continued to
discuss changes until the early part of the February 2016 session.
The group was comprised of participants from the Oregon District
Attorney’s Association, Office of Public Defense Services, defense
providers, Oregon Youth Authority, the Oregon Judicial Department,
the Judiciary Committee and Legislative Counsel’s office.
Youth adjudicated of a felony sex offense by the juvenile court
and for whom jurisdiction ended prior to the effective date of HB
2320, August 12, 2015, are once again required to report when HB
4074 becomes effective. Their status returns to what it was prior to
the passage of HB 2320 in 2015, and they can only obtain relief
under the existing relief statutes.
Under HB 4074, any youth adjudicated of a felony sex offense
on or after August 12, 2015, or who was under the jurisdiction of
the juvenile court on or after that date, will have the opportunity to
have a hearing in which the court can determine whether to impose
April/May 2016

•

•

•

The agency supervising a youth (i.e., the county
juvenile department, Oregon Youth Authority or
Psychiatric Security Review Board) is required to
notify the person (youth) and the juvenile court when
the agency determines that jurisdiction is likely to
terminate within six months.
Upon receipt of the notice, the court shall appoint an
attorney for the person (under subsection 4); shall set
an initial hearing date and shall notify the parties.
Subsection 4 gives the court flexibility to appoint an
attorney for eligible youth, including continuing the
appointment at the time of disposition, setting a date
to re-appoint the attorney, or appointing the attorney
in response to a request by the person.
Section 2, subsection 6, permits the person to waive
the right to the hearing and it allows the court to
enter an order requiring the person to register if
Continued on next page

OCDLA Member Julie McFarlane is the Supervising Attorney at Youth,
Rights & Justice in Portland. OCDLA Member Mark McKechnie is the
Youth, Rights & Justice Executive Director.
This article is reprinted with permission from the Spring 2016 issue of the
Juvenile Law Reader published by Youth, Rights & Justice, Portland.
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•

•

the person fails to appear at the hearing under this
section.
Subsection 10 requires the agency supervising the
person to file specific records in the possession of
the agency or board 45 days prior to the hearing,
including evaluation and treatment records, polygraph
preparation and examination records, and/or the
PSRB exhibit file.
Materials submitted for the hearing shall be made
available to the parties to the hearing in accordance
with ORS 419A.255.

In the hearings under Sections 2 and 3, “The person who
is the subject of the hearing has the burden of proving by clear and
convincing evidence that the person is rehabilitated and does not pose
a threat to the safety of the public. If the court finds that the person has
not met the burden of proof, the court shall enter an order requiring
the person to report as a sex offender under ORS 163A.025.”
Section 3 sets out the following procedure for the group of
youth offenders for whom juvenile court jurisdiction will have
ended in between the effective dates of HB 2320 (8/12/15) and HB
4074 (TBD, 2016):
(2)(a) A county or state agency that was responsible for
supervising or that had jurisdiction over a person described
in subsection (1) of this section while the person was under
juvenile court or Psychiatric Security Review Board jurisdiction
shall, within 90 days of the effective date of this 2016 Act:
(A) Send written notice of the right to a hearing to the
last-known address of the person and to the person’s
most recent attorney of record, if available. The
notice shall inform the person that, in order to have
a hearing, the person must file a written request for
the hearing with the juvenile court. The notice must
also inform the person that the person shall report as
required under ORS 163A.025 beginning 120 days
after the effective date of this 2016 Act.
(B) Send written notice to the juvenile court
identifying the person.
(b) Upon receiving the notice described in paragraph (a) of
this subsection, the court shall appoint an attorney for the
person for the limited purpose of assisting the person to
decide whether to file, and to file, a request for a hearing
under this section.
(3) Upon receiving a written request from a person for
a hearing under this section, and after confirming the
person’s eligibility for the hearing, the court shall:
(a) Appoint an attorney for the person in accordance
with ORS 163A.030 (4);
(b) Set an initial hearing date within six months after
receiving the request; and
(c) Notify the parties and the juvenile department
or the Psychiatric Security Review Board, if the
department or board supervised or had jurisdiction
over the person, of the hearing date.
…
The Oregon Defense Attorney

(13) If the court has not received a written request for a
hearing prior to July 1, 2018, the person may not request
a hearing under this section.
Any attorney in Oregon who has represented a person in
the juvenile court who was adjudicated delinquent of an offense
that would constitute a felony sex crime should take the time to
review HB 4074, if any client represented was or will be under the
jurisdiction of the court on or after August 12, 2015. The Engrossed
version of HB 4074 can be found here: https://olis.leg.state.or.us/
liz/2016R1/Downloads/MeasureDocument/HB4074/Enrolled.
Updates on the effective date and the final, enrolled version
will be posted here: https://olis.leg.state.or.us/liz/2016R1/Measures/
Overview/HB4074.

II. Juvenile Records Changes under HB 4074
The Oregon Law Commission (OLC) undertook review of
juvenile records statutes (ORAS 419A.255 to ORS 419A.257)
prior to the 2013 session at the request of the Oregon
Judicial Department to make changes that would facilitate
the implementation of the eCourt Program. When release of
juvenile court records to the press became an issue of litigation,
the provisions for release of records to “any other person” in SB
622 (2013), were held in abeyance by the legislature pending the
outcome of the litigation. Prior to the 2016 legislative session, the
OLC developed the records portion of HB 4074 to address this
issue as well as other needed changes brought to the Juvenile Court
Records Workgroup’s attention by various stakeholders.
The records amendments in HB 4074 strike a balance between
the best interests of juveniles with the open courts requirement,
while giving judges and practitioners sufficient guidance concerning
requests for access to juvenile records. For a person or entity not
normally allowed access to a juvenile record to be allowed to inspect
or copy the record, a motion must be filed and served on the parties
to the case that includes: 1) a statement detailing the reason for
the request to inspect or copy; 2) any relevancy to the juvenile
proceeding; and 3) how the inspection or copying will serve the
balancing of the interests at stake.
The court must weight four factors in determining whether to
allow inspection or copying of the record: 1) the privacy interest
of the child or family; 2) the interests of other parties or victims;
3) the interests of the person or entity filing the motion; and 4)
the interests of the public. If the motion is granted, the moving
party may only be granted inspection or copying as necessary and
protective orders should be made to protect the use of the materials
inspected or copied. Overall the records sections of HB 4074
become operative on September 20, 2016.
For a detailed analysis, see Amendments to the Juvenile
Court Records Statutes – Report of the Juvenile Court Records
Work Group on House Bill 4074A (2016) prepared by Caitlynn
(Dahlquist) Knopp, Law Clerk, OLC: https://olis.leg.state.or.us/
liz/2016R1/Downloads/CommitteeMeetingDocument/88494.
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OCDLA’s Learning Center Available for Your Meetings
OCDLA’s home office boasts a spacious room designed to host meetings, small CLEs and other
events. The Learning Center comfortably holds 25 people and is equipped with a 65-inch HD
“smart” television, donated by Walter Todd. HDMI cables connect your PC or Mac allowing
PowerPoint presentations or online demonstrations. This space is available to all members.
Contact OCDLA staff to reserve. Conveniently located at 101 E. 14th Ave, Eugene, OR 97401.

Dramatically Revised
Search & Seizure in Oregon

(2014 ed.)

with 2015 update
Edited by Ryan Scott
and David Sherbo-Huggins

Newly organized, indispensable,
and now even better—
PDF licenses start at $175 | Hard copy, $225
Want both? Save $

Two new chapters plus significant case updates and analysis:
“Search/Seizure of Digital Data”
• Seizure of a device vs. seizure of data.
• Attacking the warrant or the warrantless seizure.
• Client privacy manifesto!
“Before and After the Appeal”
Client wants to appeal? This chapter is your guide, covering stipulated facts vs. bench trials,
conditional pleas, holding the judgment in abeyance, and more.
“Essential to the practice of criminal law in Oregon. But most of all, [the manual] will help you
get better results and have more fun doing so.” —Ryan Scott

Oregon Criminal Defense Lawyers Association
April/May 2016
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BEAUTIFUL WORDS

State v. Enrique “Ron” Carskadon
by Susan Elizabeth Reese

Case: State v. Enrique “Ron” Carskadon
Defense Counsel: Shawn A. Kollie, Chris Trotter
Expert Witness: Shirley Fitzgerald, RN
Investigator: Jason Servo
Court: Clatsop County Circuit Court
Judge: The Honorable Philip Nelson
Prosecutor: Dawn Buzzard
Date: January 12–15, 2016; verdict on January 19
Charges: Sodomy in the First Degree; Unlawful Sexual Penetration
in the First Degree (two counts); Sexual Abuse in the First Degree
(three counts); Assault in the Fourth Degree
Verdict: Not guilty on all charges

M

r. Carskadon and his wife live in Forest Grove and run elder
care homes. In July of 2013, Ron and Shannon invited
Mendi Sakamoto and her two children to join them for the holiday
weekend at their home outside Cannon Beach. Shannon Carskadon
and Mendi had known each other since grade school.
The Fourth of July weekend involved the usual holiday
festivities with a lot of drinking. The partying continued on the
next day with the adults consuming a lot of alcohol. According
to witnesses, Mendi drank a significant amount of wine, some
vodka, and followed that with Ambien. Ron drank to the point of
a blackout and remembered nothing of what happened during the
rest of the night.
The next morning, Mendi showered and left the beach house
with her children. She returned to Portland and delivered her
children to their father. She then spoke with a friend and claimed
that she had been abused the prior night. After that conversation,
she drove herself to the emergency room at Good Samaritan
Hospital. She received an evaluation by a sex abuse nurse examiner
who observed some bruising around her breasts and genital area
consistent with sexual activity. There were no injuries to the other
part of her body described or noted during the examination.
On the way to the hospital, Mendi had called police; she later
gave a recorded interview to investigating officers and provided an
additional recorded interview several days later.
After her visit to the hospital, Mendi called her friend Shannon
and told her that Ron, Shannon’s husband, had forcibly removed
her clothes and sexually assaulted her. Shannon confronted Ron,

asked him to disrobe and took photographs of her husband’s body
clad only in his shorts. There were no bruises or scratches visible
on Ron’s body. Ron told Shannon he did not remember what
had occurred that night because of the amount of alcohol he had
consumed.
Ron retained an attorney prior to his trial lawyers; that counsel
permitted him to give a statement to the police without the
attorney. Ron told the police he had no memory of what occurred
that night, and he consistently maintained that assertion. At trial,
his position was that something must have happened, but it was
consensual.*
Ron was indicted and arrested in July of 2014; he was released
following his posting a significant amount of security.
In July of 2015, Mendi filed a civil case against Ron claiming
damages for essentially the same misconduct; evidence of that case
was admitted during the criminal trial.
At trial Mendi claimed that Ron had forcibly engaged in
sexual activity and assaultive behavior at the end of the evening of
drinking. The Good Samaritan nurse, Kristine Simpson, tried to
emphasize Mendi’s injuries in spite of chart notes describing them as
“superficial” and “minimal injuries.” Contrary to the usual protocol,
Mendi’s examination did not include photographs, and there was
no evidence of bruising or scratching except the previously noted
indications of her having been involved in some sexual activity.
On the second day of trial, Mendi brought in the set of
clothing which she testified she had been wearing on the evening
of the incident. She admitted that she had worn them and washed
them a number of times over the last two years, but she insisted that
these were the same garments Ron had ripped from her body on the
night in question.
The evidence at trial brought out Mendi’s past as a professional
body builder and her regular routine of working out several days
a week. Ron, on the other hand, was overweight, not very nimble,
and suffered from arthritis in his knees.
Continued on next page
OCDLA Life Member Susan Elizabeth Reese practices law in Portland. She
serves on OCDLA’s Education Committee.
OCDLA Member Shawn Kollie practices law in Portland.
OCDLA Member Shirley Fitzgerald is an R.N. in Portland.

* Ron did not testify at trial.
The Oregon Defense Attorney

Jason Servo is an investigator in Clackamas.
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BEAUTIFUL WORDS Continued from page 25

Mendi claimed that she had been sleeping in the daylight
basement of the beach house when Ron came down, knocked
the door open, and then slammed it as he came in. Photographs
introduced into evidence, however, revealed that there was no door
to the basement. Mendi, on cross-examination, simply said, “In my
mind there was a door.” The children who were downstairs as well
[10–15 feet away] did not testify at trial, but evidence showed that
they did not wake up during the claimed incident.
Shannon testified that not only had Mendi taken a shower
before she left the house the next morning, but also she gave Ron
a hug as she departed. Mendi had said nothing to anyone about
having been assaulted the prior night at the beach house.

PROSECUTORIAL MISCONDUCT Continued from page 19

The precedents that we have discovered from other
circuits agree that courtroom demeanor of a non-testifying
criminal defendant is an improper subject for comment
by a prosecuting attorney. Of course, it is inevitable that
jurors will observe a defendant at counsel table during the
course of a trial. Some jurors may form opinions from
these observations regardless of instructions given them by
the court. This is a natural consequence of a defendant’s
decision to exercise his right to be present at trial. But the
prosecutor may not elevate these opinions that may arise
with “no help from the court” to the status of evidence
which jurors should consider during their deliberations.
Mendoza did not testify. His courtroom demeanor was
not “in any sense legally relevant to the question of his
guilt or innocence of the crime charged.” The prosecutor’s
comments were error.18
Several state court decisions similarly denounce arguments of
this type. These include Bryant v. State,19 in which the Court of
Special Appeals of Maryland held that improper and uncorrected
argument by the prosecutor regarding the nontestifying defendant’s
alleged failure to look a witness in the eye was reversible error.20
While the rules may vary in some jurisdictions, and such comments
are often found permissible when the defendant has taken the stand,
or placed his credibility or character at issue,21 counsel should object
when that is not the case and when the defendant has exercised
his right to remain silent. “Advocating an improper basis for a
conviction cannot be anything but prejudicial.”22

April/May 2016

Witnesses for both sides pointed out the dangers of combining
alcohol with Ambien. The defense expert, Tim Perez, a psychiatric
mental health nurse, testified that Mendi could well have suffered
from anterograde amnesia after combining so much alcohol with
Ambien. This meant that she could likely have no memory or an
inaccurate memory of events from that point forward. The state’s
pharmacist, Erika Popkin, tried to minimize the warnings which
come with Ambien prescriptions, cautioning against combining it
with alcohol.
After five hours of deliberation, the jury returned with
beautiful words for Mr. Carskadon on all counts. Mendi later
agreed to dismiss her civil lawsuit if Mr. Carskadon agreed he would
not bring a civil case against her.
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Campbell v. State, 610 S.W. 2d 754, 756 (Tex. Crim. App.1980).
436 U.S. 478, 485 (1978).
813 F.2d 978 (9th Cir. 1987).
Id. at 979.
Id.
Id. at 980.
Schuler, 813 F.2d at 981 (citations modified or omitted).
Id. n. 3.
Id. at 982.
489 F.2d 1181 (D.C. Cir. 1973).
Id. at 1185.
Id. at 1185.
Id.
489 F.2d at 1181 (emphasis added).
746 F2d 787 (11th Cir. 1984)
Id. at 796. See also Cunningham v. Perini, 655 F.2d 98, 100 (6th Cir.
1981) (“Until a defendant has placed his own demeanor in evidence
by taking the stand to testify, his personal appearance at the trial is
irrelevant to the question of his guilt or innocence. . . . “); United States
v. Carroll, 678 F.2d 1208, 1209-10 (4th Cir. 1982) (finding error in
prosecutor’s argument describing the courtroom behavior of a nontestifying defendant and suggesting that the jury consider that behavior
as evidence of guilt).
522 F.3d 482 (9th Cir. 2008).
Id. at 491 (citations and footnotes omitted).
741 A.2d 495 (Md. App. 1999).
See Id. at 499-501 (collecting cases).
Some state courts find no impropriety in prosecutorial comment, in
summation, on a non-testifying defendant’s appearance and facial
expressions. See Georgia v. State, 669 S.E. 2d 98, 104 (Ga. 2008)
(collecting state court cases authorizing arguments of type. These states
include Alabama, Arkansas, Massachusetts North Carolina and Ohio).
State v. Grenawalt, 738 P.2d 232, 233 (Or. App. 1987).
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Wondering how to dispose of client’s
controlled substances?
Has a client been charged with burglary —
of their own house?
Ask the Pond!

for all this & more,
Swim in the Pond!
OCDLA’s Listserve
Free with membership.
• expert referrals
• shared tips and insights
• motions and case law—fast!
“Dear Colleagues, I just wanted to indicate to you all how great it is to belong!
What a wonderful, supportive pack we run with....Just got back from vacation,
cases going every direction but straight...felt overwhelmed and foolish .... help
provided to my queries righted my sense of balance. Thanks so much!”
						
— Eve Costello

Subscribe

Send an email to info@ocdla.org with “Subscribe” in the
subject line.

Unsubscribe
Send an email to info@ocdla.org with “Unsubscribe” in
the subject line.

2015
Repeat Property
Offender Guide
Edited by Brook Reinhard and Brian
Walker

An OCDLA quick guide —
• snapshots a client’s
prison exposure based on
their prior convictions and
current crimes
• helps calculate how
much time your client will
receive if convicted
• includes mergers &
concurrent/consecutive
sentences
• chart for offenses committed before M57 went
into effect January 1, 2012
• handy EXCEL spreadsheet to calculate repeat
property sentences on your
computer or mobile device
$20 each, members
8 1/2 x 11 inch • double-sided • laminated
• color

Order online.

STAY IN THE DAILY LOOP — Library of Defense
Legal Collections   •   Expert Rooms   •   Motion Bank
Ryan Scott  •  Case Reviews   •   Blog • 2016 Legislative Session
Editable by You
Log in to libraryofdefense.ocdla.org today.
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THANK YOU

Donors Make the Difference

Thank you to all of our donors. Below are those who contributed to OCDLA during the past 12 months.*

SCHOLARSHIP FUND
Over $3000
Steven H. Gorham
Up to $3000
American Bar
Association
Up to $1000
James W. Gardner
Up to $500
Dennis N. Balske
James W. Gardner
David T. McDonald

Up to $100
M. Janise Augur
Amy M. Baggio
Leland R. Berger
Bryan R. Boender
Bernard A. Brown
Mary Bruington
Rhonda L. Coats
Jesse Coggins
Mike De Muniz
Julia Demorest
Timothy J. Felling
Mary C. Goody
Stacy Harsh

Jon G. Springer
Philip W. Studenberg
Suzanne K. Taylor
Scott K. Thompson
Heidi J. Van Kirk
David M. Veverka
Valerie Wright
Up to $25
Kaitlyn Alavi
Russell S. Barnett
Katherine O. Berger
Michael Breiling
David J. Celuch

Photo by Geoffrey Squier Silver.

Up to $250
James A. Arneson
Anthony Bornstein
Warren K. Bruhn
Chris Cournoyer
Jenifer Feinberg
Steven Jacobson
Peggy Lazarus
John Potter
James G. Rice
Olcott Thompson
Jack L. Morris
James A. Arneson

Christine K. Herbert
James D. Lang
Kenneth Lerner
Gordon K. Mallon
Teresa (Tess) A.
McMahill
Anne Morrison
Peter Ozanne
Mark Rader
Susan Elizabeth Reese
David L. Rich
Ellen N. Rogers
Lore Rutz-Burri

Jesse Coggins
Robert D. Corl
Alice D. Ellis Gaut
Christine L. Inglis
Jacqueline A. Joseph
Gregory A. Karpstein
Duane J. McCabe
Shaun McCrea
Brian L. Michaels
EveLyn A.
Oldenkamp
Sheri Thonstad
F. G. (Jamie) Troy II
Shannon I. Wilson

L E G I S L AT I V E A DVO C A C Y
Over $1000
Terri Wood
Up to $1000
Mike De Muniz
Steven H. Gorham
James D. Hennings
John H. Hingson
Stephen A. Houze
Paul E. Levy
David T. McDonald
John Potter
Olcott Thompson
Up to $500
James A. Arneson
Peter De Muniz
W. Michael Gillette
Justin Martin
Gregory P. Oliveros
Steven J. Sherlag
Jason E. Thompson
Up to $250
David M. Audet
Katherine O. Berger
Kara L. Beus
C. Lane Borg
Thomas Collins
Emily E. Elison
Shannon L. Flowers
Peter Gartlan

Laura Graser
Dean F. Gushwa
Robert G. Klahn
John B. Lamborn
James D. Lang
Ellen C. Pitcher
Beverlee Potter
Edie M. Rogoway
David Ruiz
Ryan Scott
Elizabeth N. 		
Wakefield
Amie Wexler
Richard L. Wolf
Up to $100
Leland R. Berger
Marc D. Brown
Kristin A. Carveth
Alison Clark
Valerie Colas
Nancy J. Cozine
William D. Dials
David O. Ferry
Barbara J. Garland
DeAnna M. Horne
Stephanie Hortsch
Robert L. Huggins
Steven Jacobson
Ernest G. Lannet
Kenneth Lerner
Ingrid A. MacFarlane

Kate Marshall
Kali Montague
John M. Morrell
John W. Neidig
Lore Rutz-Burri
Paul J. Steigleder, II
Philip W. Studenberg
Alene Sybrant
Suzanne K. Taylor
Holly Telerant
Up to $25
Robert D. Corl
Christine L. Inglis
Cynthia Kaufman 		
Noble
Jesse Lohrke
Randy Perkins
William E. Perkinson
Diane Reagan
David L. Rich
Bill Taylor
Sheri Thonstad

GENERAL FUND
Over $2500
Roscoe C. Nelson
Up to $1000
Chris Hansen
Steven L. Krasik
Jason E. Thompson
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Up to $500
Thomas Collins
Richard E. Oberdorfer
John Potter
Ryan Scott

Patricia Jaqua
Max J. Mizejewski
Lynne B. Morgan
Bob Thuemmel
Gig Wyatt

Up to $250
David M. Audet
Peter J. Carini
Tom Cronkrite

Up to $100
Sara J. Collins
EveLyn A. Costello
Jenifer Feinberg

John A. Hamilton
Riley Jones
Scott Jones
Edward A. Kroll
John B. Lamborn
James D. Lang
Garren Pedemonte
David L. Rich
Lore Rutz-Burri
Olcott Thompson
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Up to $25
Adrian Andrade
David O. Ferry
Kathryn F. K. Griffin
Bradley Kalbaugh
Philip W. Studenberg
Sheri Thonstad
Douglas Tibbitts
Terri Wood

*Updated through
April 1, 2016.
View donors online.
Please contact
info@ocdla.org with
corrections, updates,
or concerns about our
donor lists.
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BUILDING FUND
(Donations and Pledges as of April 1, 2016)
Visionary – $50,000+
Roscoe C. Nelson, Jr.
Leader – $20,000+
Lisa Maxfield &
   Kristen Winemiller
Defender – $10,000+
Richard A. Cremer
Chris & Suzanna 		
Hansen
Klamath Defender 		
Services, Inc.
David McDonald
John & Beverlee Potter
Mary Potter
Susan Elizabeth Reese
& John Painter Jr.
Steven J. Sherlag
Gordon Mallon P.C.
Law Office of Terri 		
Wood, P.C.
Campaign Supporter

Guardian – $7,500+
Jim Hennings
Creighton & Rose, P.C.
Law Office of Robert
Raschio
McCrea PC
Pacesetter – $5,000+
Russell Barnett
Kelly R. Beckley
Paul J. De Muniz
Phillip Margolin
Anne & Dave O’Brien
Angeli Ungar Law
Group
Cow Creek Band of 		
Umpqua Tribe 		
of Indians
Edward A. Kroll Law,
P.C.
Ferder Casebeer
French & Thompson,
LLC
Hoevet Boise Olson 		
Howes
John B. Lamborn

Partner – $2,500+
David Audet
Lane Borg
Thomas Crabtree
Daniel A. Cross
Hugh Duvall
Braulio Escobar
Greg Hazarabedian
John Henry Hingson,
III
Megan L. Jacquot
Peter A. Ozanne
Robert Schrank
Karen Stenard
David G. Terry
Walter J. Todd
John Tyner
William Uhle
Spence & Sabitt, LLP
Campaign Supporter
Associate – $1,000+
Fred W. Anderson

James A. Arneson
Ann S. Christian
Eve & Mark Costello
Steven H. Gorham
Cynthia Hamilton
DeAnna M. Horne
Bronson James
Eric Johansen
Barbara & Scott Jones
Riley P. Jones
Gregory A. Karpstein
Dr. Richard Kolbell
Paul Levy & Judy
Jewell
Lisa J. Ludwig
Max Mizejewski
Herbert A. Putney
Brook & Valerie 		
Reinhard
Ross M. Shepard
Alene & Shannon
Sybrant
Bob Thuemmel
Greg Veralrud
Cate Wollam &
Aaron Greenberg
Campaign Supporter
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Supporter – $500+
Joe Conyard
Jenny Cooke
Alice D. Ellis Gaut
Guy Greco
Adam Greenman
David A. Hill
Robert & Jessika
Kaiser
Chris L. Lillegard
Tracye May
Keith B. Rogers
Jennifer Root
Geoffrey S. Silver
Oregon Association
of Licensed 		
Investigators
Tonkon Fund at
the Oregon
Community 		
Foundation
Friend – Up to $499
Dixie Adams
Carol J. Andersch
Karl G. Anuta
M. Janise Augur
Linda G. Beloof
Katherine O. Berger
Gary Berlant
Thaddeus A. Betz
Kelsyn Bevins
Janet M. Boytano
Mary Bruington
Erik M. Bucher
Bradley A.
Cascagnette
Jesse Coggins
Richard Cohen
Joseph M. Connelly
Nancy J. Cozine
Robert Crow
Shannon Rae
Douglass
Ben Eder
Douglas M. Engle
Samantha R. Evans
Jeni Feinberg
Mary C. Goody
Terrance Gough
Kent L. Hickam
William Howell
Patricia Jaqua
James D. Lang
Rosalind Manson Lee
Kenneth Lerner
Lann & Melody Leslie
Philip A. Lewis
Joseph G. Maier
Duane J. McCabe
Josh McCarthy
Karen McCowan
Teresa A. McMahill
David M. Orf

How to Help

You may send a check in the mail, donate online, or
contact our office at 541-686-8716 or info@ocdla.org.
Scholarship Fund Assists members who otherwise
are unable to attend OCDLA seminars.
Legislative Advocacy Support OCDLA’s lobbying
effort which focuses on securing public defense
funding, promoting legislation beneficial to
the criminal justice system, and protecting the
constitutional and statutory rights of those accused of
crime. This is not the OCDLA–PAC.
Building Fund Accelerates the retirement of
OCDLA’s mortgage.
General Support Supports office operations and is
applied where most needed.
Door Prizes OCDLA always appreciates the help it
receives from business owners who are invaluable in
making our seminars and events more enjoyable.
Do You Have a Financial Plan? Contact info@ocdla.
org for materials to take to your financial planner. Plan your
future, and help OCDLA at the same time! Charitable gift
annuities, charitable remainder annuity trusts, and other
planned giving vehicles are a great way to get where you
want to be.
OCDLA is a 501(c)(3) nonprofit educational association, governed
by a 14-member board. Check with your tax advisor regarding
whether or not your contirbution to OCDLA is tax deductible.
OCDLA Tax ID#: 93-0743226.

David M. Pebworth
David Paul
Robert N. Peters
Joe B. Richards
Lore Rutz-Burri
David & Jessica 		
Saydack
Brian Schmonsees
Greg Scholl & 		
FFOTMEM
Mary A. Sell
Michael W. Staropoli
Janan Stoll
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Suzanne Taylor
Olcott Thompson
Sheri Thonstad
F.G. Jamie Troy II
Elizabeth N.
Wakefield
Larry Workman
Brian Zanotelli
Owyhee Weikel-		
Magden
Troy & Rosenberg,
P.C.
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OUR MEMBERS
WELCOME NEW MEMBERS
Regular

Nicole E. Schaefer,
Lincoln City
Heidi Sternhagen, Albany
Paul Neese, Lake Oswego
Noel Kersey, Klamath Falls
John D. Norton, Klamath
Falls
Marisha Childs, Vancouver
Bryan Donahue, Bend
Diana Bettles, Klamath Falls
Kelsey Jones, Portland
Amelia Andersen, SalemR
Jim Arsenault, Lakeview
Catherine Trottman
Alexis A. Bishop,
McMinnville
Cathryn Ruckle, Portland
Sean M. Trimble, Madras
Ryan Anfuso, Portland
Richard Bunney, Astoria
Steve Bonfiglio, Portland
Connor Shores, Medford
Jacob Harris, Phoenix

Susan A. Denham, Hillsboro
Rachel Bridges,
McMinnville
Josh C. Guest, Klamath Falls
Caitlin Mitchell, Portland
Lisa M. Janoski, Roseburg
Annalise Oetken, West Linn
Thomas Goldman,
Hillsboro
Henry David LeSueur,
Portland
Travis O’Neal, Vancouver
Lorianne Frodsham,
Medford
Carter Moore, Medford
David Mitchell, Portland
Jeff Thompson, Coos Bay
Christopher Fanning,
Lake Oswego
Rex J. White, Salem
Derek J. Ashton, Portland
Shannon R. Powell, 		
Hillsboro
Richard Balsley, Hood River

Nicolas F. Patterson,
Pendleton
Stephen W. Flinn, Portland
Sarah M. De La Cruz, 		
Salem
Vanessa A. McDonald,
Salem
Sam Hutchison, Hillsboro
Anthony B. James, 		
Monmouth
Cole Chase, Klamath Falls
Michael Schaefer,
West Linn
Zack Duffly, Portland
David A. Wood,
Grants Pass
Jessica May, Eugene
Shelley Keller, Portland
Kristen Lynn Tranetzki,
Portland
Wilson Ta, Portland
Danielle O’Brien, Eugene
Kelli Russell, Portland
Holly Ferrioli, Corvallis

Since February 10, 2016
Alycia Edgeworth Kersey,
Klamath Falls
Jacob Bush, Portland
Matthew Mills, Cornelius
Nick R. Blanc, Pendleton
Zac Hlavaty, Portland
Willow R. Hillman, Eugene
Tyler Miles, Hillsboro
Xavier-Michael Moroney, 		
Roseburg
Julie Zuver, Roseburg
Per A. Ramfjord, Portland
Courtney A. Carter,
Portland
Thomas Stenson, Portland
Clark Fry, Bend
Giselle Garcia, Bend
Cara Graham, Oregon City
John E. Reade, Grants Pass
Kristie Cromwell, Portland
Lance D. Quaranto, Eugene
Michael Lowry, Albany
Alicia Hercher, Portland

Nonlawyer
Professionals

Timothy Alexander, Portland
Susan Ford, Grants Pass
Margaret Hix, Portland
Kate Donahue, Portland
Mara Fregoso, Pendleton
Peyton Lee, Cambridge
Colin MacDougal, Portland
Jeff Admire, Roseburg
Corin Nies, Portland
Linda Vorrath, Beaverton
Jim Gravley, John Day
Michelle R. Spencer, 		
Portland
Stephen Yerger, Keizer
Michael Hudgins, Salem
Paul J. Steigleder, II, 		
Portland
Sierra Johnson, Portland
Althea Seloover, EugeneN
Michael Maddox, Salem
Reed McClintock, Portland
William Richey, Springfield

OCDLA LIFE MEMBERS
Leeon F. Aller, Roseburg
M. Janise Augur, Eugene
Kelly R. Beckley, Eugene
John E. Bennington, Eugene
James E. Bernstein, Oregon City
Pat Birmingham, Lake Oswego
Timothy M. Bowman, Portland
Claudia E. Browne, Grants Pass
Christopher Edward Burris,
Oregon City
Peter J. Carini, Medford
David R. Carlson, Vale
Jenny Cooke, Portland
Richard L. Cowan, Salem
Richard A. Cremer, Roseburg
Mark Austin Cross, Oregon City
Michael D. Curtis, Portland
Jacques P. DePlois, Coos Bay
Chris W. Dunfield, Corvallis
Edward L. Dunkerly, Vancouver
Jay Edwards, Salem
Thomas L. Fagan, Eugene

Daniel L. Feiner, Portland
Paul M. Ferder, Salem
Laura Fine Moro, Eugene
Steven H. Gorham, Salem
John M. Halpern, Eugene
Chris Hansen, Eugene
Fredrick R. Hass, Milwaukie
Gregory J. Hazarabedian, Eugene
John H. Hingson, Oregon City
Rush M. Hoag, Eugene
Victor J. Hoffer, Mt. Angel
Robert C. Homan, Eugene
J. Kevin Hunt, Oregon City
Steven Jacobson, Portland
Carter Kerns, Pendleton
Charles G. Kochlacs, Medford
Steven L. Krasik, Salem
Paul H. Kuebrich, Albany
Angie LaNier, Medford
Neil F. Lathen, Salem
Gordon K. Mallon, Lake Oswego
Phillip M. Margolin, Portland

Harris S. Matarazzo, Portland
Shaun S. McCrea, Eugene
David T. McDonald, Portland
James P. McHugh, Tigard
J. Robert Moon, Baker City
Lynn M. Myrick, Grants Pass
Robert H. Nagler, Eugene
John W. Neidig, Portland
Roscoe C. Nelson, Portland
Paul S. Petterson, Portland
David J. Phillips, Eugene
John Powers, Portland
Mark Rader, Ontario
Susan Elizabeth Reese, Newport
Forrest Reid, Albany
James G. Rice, Portland
Beverly D. Richardson,
McMinnville
Justin N. Rosas, Medford
Michael E. Rose, Portland
Robert M. Schrank, Eugene
Ryan Scott, Portland

Academic

Rio Capper, Eugene
Robert Taylor, Roseburg
Matthew Watkins, Roseburg
Andres Acosta, Salem
Kirsten Taylor, Portland
Sarah Morrisson, Portland
William Diamond, Portland
Robin Nelson, Eugene
April Yates, Glendora
Kara D. Hill, Salem
Elijah Brown, Jefferson
Kristina Knittel, Bend
Lorrie Heape, Lake Oswego
Daniel Briggs, Eugene
Katherine Lubiani, Eugene
Andrew Mulkey, Eugene
Anne Haugaard, Eugene
Dustin Hawkins, Beaverton
Josiah Dittrich, Eugene
Kiara Fiegi, Eugene
Bryce Kaufman, West Linn
Erin Roycroft, Portland
Brigette Borup, Eugene
Kimberly Gough, Eugene
Keri Luttrell, Salem

Tom Sermak, Salem
Steven J. Sherlag, Portland
Geoffrey Squier Silver, Portland
Emily Simon, Portland
Philip W. Studenberg, Klamath
Falls
David G. Terry, Roseburg
Jason E. Thompson, Salem
Olcott Thompson, Salem
Bob Thuemmel, Portland
Walter J. Todd, Salem
William L. Tufts, Eugene
William K. Uhle, Portland
Monty K. VanderMay, Salem
Gregory E. Veralrud, Eugene
John C. Volmert, Eugene
Peter F. M. Warburg, Eugene
Kristen L. Winemiller, Portland
Richard L. Wolf, Portland
Terri Wood, Eugene
Valerie Wright, Bend

O C D L A S U S TA I N I N G M E M B E R S
Daniel A. Cross, Hillsboro
James A. Arneson, Roseburg
Deborah K. Cumming, Grants Pass
Paul E. Aubry, Saint Helens
Jenifer Feinberg, Medford
Michael D., Barker Keizer
Mike Flinn, Corvallis
Katherine O. Berger, Portland
James W. Gardner, Gold Beach
Gary B. Bertoni, Portland
Laura Graser, Portland
Marc D. Blackman, Portland
William J. Hedges, Oregon City
Whitney P. Boise, Portland
James D. Hennings, Portland
Thomas K. Coan, Portland
Ronald H. Hoevet, Portland
Mark C. Cogan, Portland
Celia A. Howes, Portland
Jesse Coggins, North Bend
Carol E. Jones, McMinnville
Brian Patrick Conry, Portland
Martin S. Krauss, Columbus
Kathleen M. Correll, Portland
Danny R. Lang, Sutherlin
Brian D. Cox, Eugene
View Life Members and Sustaining Members online.
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Rosalind Manson Lee, Eugene
Kenneth Lerner, Portland
Philip A. Lewis, Portland
John W. Lundeen, Lake Oswego
Kendra M. Matthews, Portland
Per C. Olson, Portland
David M. Orf, Ashland
Bob Pangburn, Meridian
Randy Perkins, The Dalles
Gerald K. Petersen, Corvallis
Herbert A. Putney, Medford
John S. Ransom, Portland
David L. Rich, Hillsboro
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Mark N. Sabitt, Eugene
Stephen R. Sady, Portland
Norman Sepenuk, Portland
Laurie Shertz, Portland
Edmund J. Spinney, Springfield
David Stanley, Ashland
Marc Sussman, Portland
David L. Swanson, Corvallis
Sheri Thonstad, Hood River
Raymond S. Tindell, Portland
Bruce Tower, Winchester
Doug Yerke, West Linn
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Classified Ads

Deadlines are the same as publication deadlines. Call OCDLA at 541-686-8716 for information.
Members (up to 100 words, 3x/year). . . . . . . . . . Free

Non-members. . . . . . . . . . . . . . . . . . . . . . . 25¢/word

FORENSIC HANDWRITING EXAMINER
Court qualified (federal & state). The
only double-board certified examiner
in the Pacific Northwest. Suspicious
handwriting, disputed signatures,
document tampering. Testified in
over 65 trials. Jacqueline A. Joseph,
CDE, D-BFDE, 503-227-3411, www.
jjhandwriting.com.
N.W. Professional Investigations and
Consulting Brian Holmes and Jessie
Garcia announce the opening of
their new investigative consortium in
Ontario, Oregon. Focus is on criminal
defense and post-conviction relief
by seasoned investigators providing
service to attorneys, defendants and
DOC inmates since 1990. Experience
ranges from Criminal Misdemeanor
to Major Felony (Measure 11) cases,
including Capital Murder. We provide
a wide range of civil and criminal
defense investigative services –
including bilingual and bicultural
services – to assist in litigation, pretrial
negotiations and trial preparation.
Members of OCDLA & IACDL.
Contact Brian Holmes: holmeslaw6@
aol.com, 503-806-4222; Jessie Garcia:
jgarciainvestigations@outlook.com,
541-212-9290.

FORENSIC DOCUMENT EXAMINER
Full service laboratory to resolve
questioned handwriting, inks,
indentations, etc. Twenty-fiveyears experience. Board certified.
Government trained. Contact Jim
Green, (541) 485-0832,
www.documentexaminer.info

EDIE ROGOWAY is pleased to announce
the opening of Rogoway Law. Her
practice will continue to focus on
criminal defense, personal injury,
employment law and civil rights
litigation. Edie is losing the ridiculously
long last name (Van Ness) but not
the husband. She can be reached at
503.334.0331 or edie@edielaw.com.

CLIENTS LOVE OUR OFFICES & WE
OFFER EVERYTHING – Including a
Deal! Friendly, professional & attractive
office environment in downtown
Eugene, ideal for sole practitioners or
small firms, ADA compliant, lots of
nearby parking, with close proximity
to everything! Offices include full
reception services, building telephone,
voice-mail system and security
systems, use of three conference
rooms, break room, shower, and two
work rooms with abundant work areas,
equipped with photocopiers, facsimile
machines, postage meter, shredder,
lots of related equipment. Optional
high-speed DSL access, monthly
parking passes and discounted/
group messenger rate also available.
$450 - $900 for 155 - 220 sq. ft. plus
$175 for secretarial work stations. The
Deal: Leases for two or more years
get the second year at half-price!
Other arrangements available. For
more information or viewing, contact
Brian Cox at (541) 683-7151 or bcox@
coxassociates.info.
Sunriver Resort Rentals. Sleeps
2–8, hot tubs, bikes. Call Rush Hoag,
(541) 344-4125, 1-800-659-2761,
www.rush2sunriver.com.

Strength in
Numbers

Join or Renew Today
Memberships are valid through
June 2017. Join or renew online.
OCDLA is a 501(c)(3) tax exempt
organization. The OCDLA–PAC
is a separate entity. Call us at (541)
686-8716.

DUES–valid thru June 2017
Life Member

$5000/one-time fee

Sustaining Member

$550/yr

New Bar Admittee (2016) $50/first yr
Regular (Bar#2012–2015)

$255/yr

Regular (Bar#up to 2011)

$360/yr

Professional Nonlawyer

$140/yr

Law Library

$140/yr

Law Student

$10/yr

Add a PAC Contribution

$______

LIFE and SUSTAINING
MEMBER BENEFITS
• upon request, free PDF written
material of the September seminar,
Winter Conference, March seminar
and April Juvenile Law Conference
• 25% off the audioMP3s of the
same seminars
• Recognition in the Oregon
Defense Attorney
Visit ocdla.org for complete
membership benefits.

The Oregon Defense Attorney
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Oregon Criminal Defense Lawyers Association
101 East 14th Avenue
Eugene, OR 97401

Congratulations
“The face of juvenile law in Oregon.”
ocdla

presents the first

Juvenile Justice and Child
Welfare Award for Excellence
to Julie McFarlane

Friday, April 15 • 5:00 p.m. | Hallmark Resort, Newport
— casual reception to follow —

Julie McFarlane with one of her foster sons.

The Juvenile Justice and Child Welfare Award for Excellence will be awarded to Julie McFarlane in conjunction with the OCDLA Annual
Juvenile Law Conference, April 15–16, at the Hallmark Resort. Register for the conference online here, or visit page 21.

