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A Long List
of Thank
You’s

“Thank you!
If not for your
membership and
commitment to
the accused, I
would not have
volunteered.”

The View From Here

by Rob Raschio

May/June 2011
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nly one place to begin this list: Thank you! I’ve
had a great time this year being your president.
If not for your membership and commitment to the
accused, I would not have volunteered. Knowing
you are out there, fighting for justice, insisting the
system respect your client’s dignity and ensuring the
constitutions of Oregon and the United States are alive
made the service worth the work.
Thank you to John Potter, 32 years at the helm of
this organization. Every day, including early morning
calls on Sunday, he works for the OCDLA, promoting
our agenda, ensuring the finest CLE’s, moving in the
highest levels of Oregon’s political system protecting
our interests.
Behind his good work sits his fantastic staff—
Tracye, Jennifer and Alene. Thank you three for all you
do to make this a successful organization. And for
keeping on me to get my duties done. Only a week late
this time, Tracye!
Red Meat Alert (meaning I will have a thank you
with a call to action to call your legislator). Gail Meyer
and Jennifer Williamson, our lobby team, thank you
for all of your hard work this session. I can tell you the
view from here is we are on the edge of having one of
the most successful substantive lobbying years in the
history of this organization! Here is a quick recap as of
April 22, 2011 (Earth Day):
(1) We introduced an enhancement facts bill (SB
378) and struck a deal with the system players requiring
notice of enhancement facts: (1) no later than 60 days
after arraignment on the indictment (in order to exempt
out treatment/early dispute resolution courts); or (2) 14
days prior to trial, whichever is sooner, or (3) less time
if by mutual agreement of the parties or order of the
court for good cause shown. The vote out of the Senate
committee was 5-0 to the floor and we anticipate
passage of the legislation.
4

(2) PCS/user quantity bills: we introduced HB
2673, 2674, and 2675 to substantially change our
controlled substances laws in Oregon and here is the
result of the work in a brokered deal with ODAA:
Crime classification will no longer be dependent on
schedule of the drugs (we’re talking Schedule I and
II), but rather on the quantity of drugs possessed. For
example, if someone possesses a “substantial quantity”
or more, it’s a class B felony (even for a Schedule II
drug); if someone possesses less than a “substantial
quantity,” it is a class C felony (even for a Schedule I
drug); for the first conviction, it is an A misdemeanor
if the person possesses one-tenth of the “substantial
quantity” amount. As to the B felonies, if the defendant
successfully completes conditions of probation, the
court would have discretion to make the conviction a C
felony, which would be expungeable.
I want to say thank you to Lee Berger and Bear
Wilner-Nugent for their leadership on the drug policy
issues in our Legislative Committee. Without them, I
firmly believe we would not be on the precipice of this
historic change to our controlled substances laws.
(3) Ross Shepard, former OCDLA president, has
shepherded a bill through the legislature carving out
exceptions to Measure 57 and other repeat offender
statutes, allowing for intensive supervision rather than
prison for a large swath of individuals. Thank you, Ross,
for your work on a bill that will definitely be part of a
“larger package” of cost-savings bills coming to Ways &
Means.
(4) Godines fix: Thank you to Bronson James and
Shawn Wiley for fixing the law so no 19-year-old in
Continued on next page
OCDLA Board President Rob Raschio is with Morris Olson
Smith Starns Raschio in the Dalles. He serves on the Legislative
and PAC committees.
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Oregon will be charged and convicted
of Measure 11 crimes for conduct that
occurred when he was 12.
(5) Juvenile Second-Look: the concept
resurfaced for hearing and passed out of
committee with a 3-2 vote and a referral
to Ways & Means. Yes, the DAs and crime
victims groups hate this, so there will be
another fight to keep it alive. RED MEAT.
Only you can keep this alive by calling
your legislator today to share your stories.
A number of bills have not come
out of committee, leading Gail to write,
“Here’s the utterly fantastic, groovy news
of the week: Nothing awful, terrible, can’tlive-with-it-and-need-to-call-out-all-thetroops is still alive. Hard to believe, but
good stuff is in flow; really bad stuff has
died in committee.”
Thank you to all the volunteer
members of the OCDLA Legislative
Committee who give up significant time
each week assisting our lobbyists. Bob
Homan, our chair, leads us well. Join next
session or even for the rest of this session.
Red Meat Alert: we are not to the
final budget stage. Your help is needed
protecting the Oregon Public Defense
Services budget in the coming weeks.
You will receive a one-page talking
points flyer from the OCDLA soon. Make
the call to your legislator. Thank you to
Ingrid Swenson and Kathryn Aylward
for an amazing budget hearing process.
Please don’t go, Ingrid! Now it is up to
our members to remind legislators we are
small businesses too!
Thank you also to our Education
Committee for developing some great
CLEs this year. The content and the
passion in each program is inspired.
Special thank you’s to our co-chairs: Liz
Wakefield and David McDonald.
A huge Thank You to all our volunteer
members. The organization would not
work without your donation of time
preparing and presenting CLEs, writing
chapters in our publications, cooking
burgers, and giving your resources making
The Oregon Defense Attorney

our auctions and other fund-raisers work.
Phenomenal membership.
Of special note, Henry Owren, a web
designer in Oak Grove giving his time
pro-bono, and our own Alex Bassos, due
to his and Metropolitan Public Defenders’
commitment to statewide excellence in
our field, are creating a new website for
our organization. Once completed, the
site will be the hub of all things criminal
defense law in Oregon. The work of
Owren and Bassos is inspired. (See
“Library of Defense” on page 13.)
Three more thank you’s and I am
done with what is an incomplete list.
Those I have missed know I am thankful
for all you have done to make this a
successful year.
First, our Board of Directors. Your
leadership, direction, input, contribution
and passion for our work has made for a
great year. Thank you all. We are losing
four members and here I wish to thank
each personally.
I want to thank Vice President Tahra
Sinks for her hard work making all the
fund-raising efforts work this year. You
have been a great Vice President and a
strong advocate for our juvenile-lawyer
members, and your presence on the board
will be missed.
Susan Russell, thank you for your time
on the board, someday I hope to get a hat.
I appreciated your work reminding the
board we need to make the organization
valuable to all lawyers in Oregon, state
and federal. I, also, note your guidance
and leadership during the moment of
tragedy around the loss of our colleague.
As a result, this July 21 will mark the first
Nancy Bergeson Ardent Advocate Lecture
Series, in what will be an annual event.
(See “Introducing the Nancy Bergeson
Ardent Advocate Lecture Series,” page 18.)
Thank you, Dawn Andrews,
for all of your work promoting this
organization, mustering the resources of
the Metropolitan Public Defender’s office
to assist the board in all of its projects.
You are a clear leader, and I will miss your
5

Lunch of the Paisanos

OCDLA President Rob Raschio (left) meeting
on April 7 with Tom D’Amore, Oregon
Trial Lawyers Association President, and
Steve Piucci, Oregon State Bar President.
Discussion topics were pasta and each
organization’s 2011 legislative agenda.

vision and voice on the board.
Thank you, Jesse Coggins. Your humor
and insight were a much needed diversion
in difficult moments. Keep up your good
work on the southern coast.
As for the rest of the board, we still
have work to do moving the OCDLA
forward for the next 32 years. Thank you
for your special commitment.
My coworkers at Morris, Olson,
Smith, Starns & Raschio. Each of you have
sacrificed to make it possible for me to
do this work. Thank you for your support.
To my coworkers in The Dalles, are you
feeling lucky yet? Jack Morris, former
president and my partner-boss, is a great
leader and supporter of OCDLA. Thanks,
Jack.
Last in this list but first on my own,
Sena and Vincent. Thank you for being my
inspiration. Love you.
May/June 2011
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Objections to the
Introduction of
Other Bad Acts
Evidence Under
OEC 404(3)

“Although the evidence
may be admissible
under the evidence
code, admission of the
other bad acts evidence
may nonetheless violate
a defendant’s due
process right to a fair
trial.”

by Marc D. Brown and Jesse Merrithew

I

n early January, Metropolitan Public Defenders
sponsored a brownbag CLE at its Washington
County office on objections to other acts evidence.
Marc Brown, a deputy public defender at the Office
of Public Defense Services, gave a presentation
on the topic. The hour-long CLE turned into a
combination presentation and brainstorming
session on new and innovative challenges to the
admission of other acts evidence. This article comes
out of that session. Many thanks to Alex Bassos for
organizing the CLE.

I. Rule 404(3)
Oregon Evidence Code Rule (OEC) 404(3)
provides:
Evidence of other crimes, wrongs or acts is not
admissible to prove the character of a person in
order to show that the person acted in conformity
therewith. It may, however, be admissible for other
purposes, such as proof of motive, opportunity,
intent, preparation, plan, knowledge, identity, or
absence of mistake or accident.
The most common application of OEC 404(3)
involves the analysis from State v. Johns, 301 Or
535, 555–56, 725 P2d 312 (1986).
In Johns, the Oregon Supreme Court
established a multipart inquiry to determine
whether uncharged misconduct is relevant to intent
in a charged crime. The six questions of the Johns
test are:
(1) Does the present charged act require proof
of intent?
(2) Did the prior act require intent?
(3) Was the victim in the prior act the same
victim or in the same class as the victim in the
6

present case?
(4) Was the type of prior act the same or similar
to the acts involved in the charged crime?
(5) Were the physical elements of the prior act
and the present act similar?
(6) If these criteria are met, is the probative
value of the prior act evidence substantially
outweighed by the danger of unfair prejudice,
confusion of issues or misleading the jury, undue
delay or presentation of cumulative evidence?1
As noted, the Johns test is employed to
determine whether evidence of other bad acts is
admissible to prove intent. Another less familiar
OEC 404(3) test applies when the other bad acts are
offered to prove the identity of the perpetrator. That
test requires “a high degree of similarity between
charged and uncharged crimes…to diminish the
potential that the trier of fact may conclude that
the defendant is the perpetrator because he is a
bad person.”2 Finally, and most recently, the court
set forth a test to be employed when OEC 404(3)
evidence is introduced to prove that the defendant
had “a method for obtaining sexual access to
women without their consent.” Under the test
spelled out in State v. Johnson, 340 Or 319, 340,
131 P3d 173 (2006),“[n]o categorical rule exists,
but timing, repetition, and similarity of both the
act and the surrounding circumstances all are
important considerations.”

Continued on next page

OCDLA member Marc D. Brown is a staff attorney with the
Office of Public Defense Services in Salem.
OCDLA member Jesse Merrithew is a staff attorney with the
Metropolitan Public Defenders Office in Washington County.
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the purpose to show that a person committed a similar crime
and therefore had a propensity to commit similar crimes.
There appears to be a mistaken impression that OEC 404(4)6
eviscerated OEC 404(3), and all the state must show is that
the evidence is relevant. However, OEC 404(3) still provides
a barrier to admissibility when the evidence is admitted to
show propensity only.7

APPELLATE PERSPECTIVE Continued from previous page.

II. Statutory Objections
A. Evidence is not relevant under OEC 401.
OEC 401 defines “relevant evidence” as evidence
“having any tendency to make the existence of any fact that
is of consequence to the determination of the action more
probable or less probable than it would have been without
the evidence.” Essentially, the tests spelled out in Johns, State
v. Pinnell, and Johnson are designed to determine relevancy.
However, OEC 404(3) may require the state to prove more
than simple relevancy. As discussed below, the rule requires
that the evidence be logically relevant.

D. OEC 404(4) requires balancing the probative value with
unfair prejudice.
OEC 404(4) precludes applying an OEC 403 balancing
test comparing the probative value of the evidence with the
unfair prejudice to defendant.8 However, as discussed below,
OEC 404(4) imposes a duty on the trial courts to determine
whether the evidence might violate the constitution. In a
due process context, the trial court imposes a balancing test
to determine whether admission of the evidence affects the
fairness of the trial.9

B. Evidence does not meet the OEC 404(3) test of “logical
relevancy.”
The appellate courts have held that evidence must be
“logically relevant” to be admissible under OEC 404(3).3
Unfortunately, the appellate courts have not explained how
“logical relevancy” differs from mere relevancy. An argument
can be made that “logical relevancy” is “relevancy plus,”
in that it requires something more than mere relevancy
because the term relevancy is modified by the term “logical.”
While relevancy under OEC 401 “means evidence having
any tendency to make the existence of any fact that is
of consequence to the determination of the action more
probable or less probable than it would be without the
evidence,” the term “logical relevancy” may mean evidence
having a significant tendency to make the existence of any
fact that is of consequence to the determination of the action
significantly more probable or less probable than it would
have been without the evidence.
Johnson may provide some guidance to the meaning of
the term “logical relevancy.” In Johnson, the supreme court
held that
any similarity in the circumstances increases
the probative value of the prior crime
evidence and enhances the argument for
admissibility under OEC 404(3). Likewise,
the timing of uncharged crimes vis-à-vis the
charged crime and the number of instances
that are shown may affect the question of
admissibility. No categorical rule exists, but
timing, repetition, and similarity of both the
act and the surrounding circumstances all are
important considerations.4

III. Constitutional Objections
A. Admission of the evidence violates the Due Process
Clause.
Although the evidence may be admissible under the
evidence code, admission of the other bad acts evidence
may nonetheless violate a defendant’s due process right to a
fair trial.
The 14th Amendment’s due process guarantee restricts
applications of evidentiary rules that would violate a criminal
defendant’s right to a fair trial. “In determining whether a
state rule violates due process, the United States Supreme
Court has stated that the question is whether the rule ‘offends
some principle of justice so rooted in the traditions and
conscience of our people as to be ranked as fundamental.”10
According to the Patterson Court, it is normally “within the
power of the State to regulate procedures under which its
laws are carried out, including the burden of producing
evidence and the burden of persuasion, and [the state’s]
decision in this regard is not subject to proscription under
the Due Process Clause.”11 The Oregon Court of Appeals
has indicated that due process considerations must be taken
into account when determining whether to admit evidence
pursuant to OEC 404.12 In other words, the due process
balancing requirement does not arise out of OEC 403 but out
of OEC 404(4)(d).
Additionally, consider the principles behind speedy trial
and double jeopardy for additional due process arguments.
In making a due process argument based on speedy trial
principles, rely on the general speedy trial principles to
show that the admission of the OEC 404(3) evidence would
violate the defendant’s right to a fair trial. The underlying
principles are the same as those in a traditional speedy trial
argument: that favorable witnesses are no longer available,
the memories of available witnesses are no longer clear,

Johnson does not provide a bright-line rule. Each case
must be analyzed on its own facts.5
C. Evidence is just propensity evidence.
Another available argument is that the evidence is simply
propensity evidence and therefore inadmissible under OEC
404(3). OEC 404(3) precludes the admission of evidence for
The Oregon Defense Attorney

Continued on next page
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Endnotes

APPELLATE PERSPECTIVE Continued from previous page.

1

and evidence of the uncharged acts is no longer available.13
Although the defendant is not being charged with the other
act, he must still have the ability to refute that testimony.
A due process argument based on double jeopardy may
have some traction in a situation where the evidence of the
present charge is slim and the evidence of the other crime is
overwhelming. In such a situation, argue that the defendant’s
due process right to a fair trial is violated because, in reality,
he is being retried for the same offense as before. Although
the speedy trial and due process arguments are long shots,
they are examples of thinking creatively about this issue, and
serve to highlight to the court that your client is essentially
being tried on the basis of uncharged criminal conduct.

2
3

B. Admission of the evidence violates a defendant’s right to
confrontation.
A confrontation objection may be made in a situation
where a witness is called to testify regarding an incident
occurring some time ago. If that witness appears to have
problems recalling the details of the incident, defense
counsel can argue that defendant does not have the ability
to cross-examine the witness. That is probably a difficult
argument to make in light of the case law stating that both
the state and federal confrontation clauses only guarantee an
opportunity to cross-examine a witness.14

4
5

6

7
8

C. Admission of the evidence violates a defendant’s right
against self-incrimination.
Defendant has a constitutional right not to testify at his
trial. Think about the principles behind severance arguments
and apply them to the case. See State v. Miller, 327 Or 622,
627, 969 P2d 1006 (1998) (explaining what constitutes
prejudice in the context of joinder). The defendant may wish
to testify about the other acts but does not wish to waive his
right to remain silent on the current offense.

9

10

11

12

13

V. Other Trial Tactics
Consider stipulating to the element(s) the state is
attempting to prove through the introduction of OEC 404(3)
evidence. However, the state may not be required to agree
to a stipulation.15 A related argument is that the element to
which other acts evidence is relevant is not at issue.16 When
all else fails, use it against the prosecution: “The state spent
the last three days telling you about things that happened
10 years ago. Why? Because they can’t prove that this
happened.”

14

15
16

Id. Some confusion appears regarding the sixth question. Although Johns
included a 403 balancing test in the sixth question, the Oregon Court of
Appeals has held that OEC 404(4), added in 1997, precludes balancing
under OEC 404(3). State v. Wyant, 217 Or App 199, 204–06, 175 P3d
988 (2007) (under OEC 404(4), in a criminal case, a trial court cannot
engage in OEC 403 balancing unless such balancing is required by the
state or federal constitution). However, at times the courts continue to
include the sixth question as part of the test. See State v. Leistiko, 240
Or App 338, n 2, 246 P3d 82 (2011) (including the sixth question of the
Johns test). Most recently, the Court of Appeals noted that OEC 404(4) removes the third part of the Johnson test. State v. Martin, 240 Or App 357,
360, 246 P3d 506 (2011) (explaining that 404(4) precludes a trial court
from analyzing whether the probative value of the uncharged misconduct
evidence [is] substantially outweighed by the dangers or considerations
set forth in OEC 403).
State v. Momeni, 234 Or App 193, 196-97, 227 P3d 1230 (2010).
See Pinnell, 311 Or at 109 n 17 (“Whether the evidence of the Brown
crimes is relevant for a purpose other than propensity, i.e., relevant to
prove the identity of the perpetrator of the Ruffner crime, is a question of
logical relevancy which the trial judge must decide under OEC 104(1);
State v. Grey, 175 Or App 235, 249, 28 P3d 1195 (2001), rev den, 333
Or 463, 42 P3d 1245 (2002) (first prong of OEC 404(3) test requires
that evidence be logically relevant under OEC 401 for a noncharacter
purpose).
340 Or at 340.
Momeni, 234 Or App 193, 204, 227 P3d 1230 (2010) (J. Wollheim, dissenting).
OEC 404(4) provides: “In criminal actions, evidence of other crimes,
wrongs or acts by the defendant is admissible if relevant except as otherwise provided by: (a) ORS 40.180, 40.185, 40.190, 40.195, 40.200,
40.205, 40.210 and, to the extent required by the United States Constitution or the Oregon Constitution, ORS 40.160; (b) the rules of evidence
relating to privilege and hearsay; (c) the Oregon Constitution; and (d) the
United States Constitution.”
State v. Dibala, 161 Or App 99, 984 P2d 302 (1999).
State v. Moore, 349 Or 371, 389, 245 P3d 101(2010).
Dowling v. U.S., 493 US 342, 352, 110 S Ct 668, 107 L Ed 2d 708
(1990).
Patterson v. New York, 432 US 197, 201–202, 97 S Ct 2319, 53 L Ed 2d
281 (1977).
In State v. Moore/Coen, 349 Or 371, 388, 245 P3d 101 (2010), the Oregon Supreme Court rejected the argument that OEC 404(4) violated the
due process right to a fair trial because it proves a benefit for the prosecution at the expense of the defense. However, the due process argument
here is different than the one presented in Moore/Coen.
State v. Wyant, 217 Or App 199, 206, 175 P3d 988, rev den, 344 Or 558
(2007).
See State v. Emery, 318 Or 460, 473-74, 869 P2d 859 (1994) (explaining that a defendant can show prejudice from an unreasonable delay
by showing that the delay impaired his defense, including the death of
potential witnesses and impairment of the memory of other witnesses).
See, e.g., State v. Sullivan, 217 Or App 208, 213, 174 P3d 1095 (2007),
rev den, 344 Or 539 (2008).
State v. Ehrensing, 232 Or App 511, n 5, 223 P3d 1060 (2009).
See State v. Pitt, 236 Or App 657, 237 P3d 890 (2010), rev allowed, 349
Or 663, __ P3d __ (2011).

Have a favorite legal blog or web resource?
Send the link to tmay@ocdla.org and we’ll add it to our website.
The Oregon Defense Attorney
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The Essential Reference Tool

Major Crimes and Defenses
Don’t Start Your Case Without This Manual
• Brainstorm a case in its earliest stages
• Successfully direct the investigation
• Plan motions and trial strategies
• Guide the case to its most successful conclusion
• Record new case law or statute changes
Revised and updated second edition – 30 crimes, each with

David T. McDonald &
Patrick John Sweeney Editors
plus dozens of OCDLA members who
contributed revisions and updates.

• Statutes, Case Law, Jury Instructions
• Practice Tips and Strategies
• Sentencing Issues

2010 edition, $285 members, $335 nonmembers
$240 PDF download (members only)

541.686.8716 or online: ocdla.org

OCDLA’s Search and Seizure Manual
An OCDLA Original:
• Now in its 5th edition, edited by Bob Homan
• Includes all cumulative case law updates since 2002
• NEW — Appeals
• NEW — Federal Issues
• Substantial changes on CONSENT and VEHICLE STOPS

January 2011 update included!
Featuring cases on extended stops, concealed weapons and more
and the Oregon Search & Seizure Memorandum.
Order your copy today!

Available to OCDLA
members for $245
($295 nonmembers).
Order online at
ocdla.org
or call 541.686.8716.

FREE SHIPPING

OCDLA members can order the PDF version online and save $40! Go to ocdla.org.
The Oregon Defense Attorney
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O C D L A A N N UA L CO N F E R E N C E

Featured Speakers
Thomas C. Plunkett

Marjorie Russell

Using PowerPoint
to Take Control:
Storytelling with Pictures

Forging a Group Identity
with the Jury so
You’re Their Leader and
the DA Is an Outsider

Using PowerPoint
to Win Cases:
The Next Level

Getting Juries and
Judges to Fight for the
Presumption of Innocence

T
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homas C. Plunkett has practiced criminal law in
Minnesota since 1995, handling criminal, civil, family
and administrative cases in both state and federal court. His
extensive jury trial experience has allowed him to refine and
perfect his use of PowerPoint in the courtroom.

arjorie Russell is chair of the Practice, Advocacy
& Litigation Skills Department and the Litigation
Concentration at Thomas Cooley Law School in Lansing,
Michigan. She specializes in teaching trial advocacy, both at
Cooley and for trial lawyers nationwide.

He is a member of the invitation only Minnesota Society for
Criminal Justice. Mr. Plunkett has been recognized as a “Super
Lawyer” by Minnesota Law and Politics, Twin Cities Business
Monthly and Mpls. St. Paul Magazine.

Professor Russell is a member of the faculty of Gerry Spence’s
Trial Lawyers College and serves on the education committee
and training faculty for the Criminal Defense Attorneys of
Michigan. In addition, she is a team leader at the Intensive Trial
Advocacy Program at the Widener University School of Law.

Mr. Plunkett served in the United States Army, Army Reserve
and Army National Guard, retiring in 2006 after 20 years of
combined service. While in the army, his expertise as an attorney was called upon to draft the Minnesota Military Code and
Minnesota Rules for Court Martial. This code has subsequently
been used as the model for other states.

A solo practitioner in Lansing, she taught as an adjunct
professor before being appointed to the full-time faculty in
1984. Professor Russell has administered the Legal Methods,
Advocacy and Lawyering Before Trial programs, and has taught
Property, Evidence and Secured Transactions. She was the
director of Cooley’s Trial Workshop programs for several years;
and was assigned to the Sixty Plus, Inc. Elderlaw Clinic from
1985–1991 and 1998–2002.

A frequent speaker at CLEs, Mr. Plunkett’s entertaining presentations on the practical use of PowerPoint will give conference
attendees the knowledge and background they need to prepare
an effective presentation immediately following the conference.

As a Cooley student, Professor Russell was a recipient of the
Alumni Distinguished Student Award. She served as Articles
Editor and Publication Manager of the Chandler/Blair issue
of the Thomas M. Cooley Law Review, and represented Cooley
in the 1982 ABA National Trial Competition.
While an entire CLE could be built around Professor Russell,
the time you’ll spend with her in Bend will be well worth your
while and will leave you informed and inspired.

Presented by the OREGON CRIMINAL DEFENSE LAWYERS ASSOCIATION
May/June 2011
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OCDLA Annual
Conference
Registration
June 16–18, 2011

Seventh Mountain Resort
Bend, Oregon
Who may attend?
Program open only to OCDLA members,
other defense lawyers and those
professionals and law students directly
involved in the defense function.
What’s included in the fee?
• Seminar Admission (Thur–Sat)
• Written Materials: Hardcopy & CD
• Thursday Evening Barbecue
• Friday Business Luncheon
• Friday Night Reception
• Continental Breakfast Friday
• Hot Breakfast Saturday
• Refreshments at the Breaks
• CLE Credit
• Networking, relaxing and a great time!
Lodging/Seventh Mountain Resort
CALL 1-888-784-4386 and ask
for Sharron Stewart. Or visit
seventhmountain.com. Use group code
10968T. Lodging rates begin at $99 for a
premium efficiency studio with one bed,
and range up to $299 for a 3-bedroom
condo with four beds. OCDLA room rates
may not be available after May 15.
Alternative Lodging Options
•	Mt. Bachelor Village
1-800-452-9846. Starting at $89.
•	Entrada Lodge 1-888-505-6343.
Starting at $89. Pet rooms.
•	Marriott 1-888-257-3000.
Starting at $104.
•	Central Oregon Accommodations
1-866-617-0179. Various properties.
www.rentalscentraloregon.com

Registrant Information
Name

Bar # / PSID #

Name for Badge
Address
City

State

Phone

Fax

Zip

E-mail

CLE Tuition and Materials
Early Bird (by 6/6)
Lawyer
r $345
Nonlawyer
r $265
Nonmembers
Lawyer
r $425
Nonlawyer
r $300
The above options include hardcopy written material with CD.

OCDLA/WACDL/WDA

Standard (after 6/6)
r $370
r $290
r $450
r $325

Save resources and money: choose either a download or CD
r Download materials from OCDLA’s web site (subtract $25)
r CD only, no hardcopy (subtract $25)

= $_____
= $_____
= $_____
= $_____

– $_____
– $_____

Conference Activities
Thursday Evening Barbecue and Craft Fair for attendees, family and friends		
FREE
Thursday Evening Members Craft Fair
r Yes, reserve me a space at the members craft fair. OCDLA members (including friends and family
of members) display and sell personally handmade crafts during the Thursday evening barbecue.
The craftsperson must be in attendance at all times. 10% of proceeds donated to OCDLA.
FREE
Thursday Night Texas Hold ’Em Tournament, 7:00–10:00 p.m.
r Entry Fee
$75/person x _____
= $_____
Friday First-Timers Reception and Job Fair		
FREE
Friday Evening Cocktail Party and Silent Auction
FREE
Friday Kids’ Night Out Kids ages 4–12 enjoy a night out, 5–10 p.m., dinner included.
r Children’s ages
$25/child x _____
Pay at Door
Maui Raffle Tickets
r $20 each   r $50 for 3   r $100 for 6
= $_____
Raffle winner receives a four-night trip for two to Maui for OCDLA’s Nov. 6–10, 2011,
Sunny Climate Seminar (includes roundtrip airfare from Portland and one Sunny Climate
CLE registration) or $1,200 in cash.

Can’t Attend? Get the Audio and Written Materials
r Written materials (hardcopy and CD) & audio for credit, $300, members only
r Written materials (CD only) & audio for credit, $285, members only

= $_____
= $_____

Rideshare, Lodgingshare
Share a ride to or a room at the conference.
Visit www.ocdla.org/rideshare.php

OCDLA Scholarship Fund

Registration
Online: www.ocdla.org
phone: (541) 686-8716
fax: (541) 686-2319
mail: 96 E. Broadway, Ste. 5,
Eugene, OR 97401
Postmark by 6/6 for Early Bird discount.

Membership — Join OCDLA now and get three months of free membership — thru June 2012!

Kids’ Night Out
Kids ages 4–12 enjoy a night out on
Friday from 5–10 p.m. $25 per child,
includes dinner, see registration form.

Payment Information

Need financial assistance?
Contact OCDLA by June 6 concerning
partial scholarships, extended payment
plans or creative payment arrangements.
Cancellations
Seminar cancellations made by noon
on June 14 receive a refund less a $25
cancellation fee. No-shows will be sent
the written material & audio CDs.

The Oregon Defense Attorney

r $25 donation to assist members who would otherwise be unable to attend
Bar entry 2007 to 2010
Bar entry 2006 or earlier
Nonlawyer Professional Membership
Bar entry 2011—New Bar Admittee

r
r
r
r

$195 new membership
$285 new membership
$115 new membership
$50 new member

= $_____
=
=
=
=

$_____
$_____
$_____
$_____

TOTAL =

$_____

Payment must accompany registration.

r Check enclosed   r VISA/MC/AMEX/Discover
Name on Card

Card Number		

Billing Address		

State

Exp. Date
Zip Code

CLE Credit. Oregon: approval pending for 10.75 general and 1 ethics credit. Washington: 10.5 general and 1 ethics credit
pending approval. OCDLA is an approved Oregon Department of Public Safety Standards and Training CLE provider.
OCDLA certifies that the 2011 Annual Conference has been approved for MCLE credit by the State Bar of California in the
amount of 10.5 hours of which 1 hour will apply to legal ethics.

11

May/June 2011

State v. Nathan
Bennett

“... the jury took only 35
minutes in deliberations
to award Nathan Beautiful
Words on all counts.”

B e a u t i fu l Wo r d s : B e n n e t t

by Susan Elizabeth Reese

May/June 2011

Case: State v. Nathan Bennett
Defense Counsel: Gig Wyatt
Investigator: Pat Higgins
Court: Marion County Circuit Court
Judge: The Honorable Albin Norblad
Prosecutor: Natalie Levine
Date: February 16–18, 2011
Charges: Rape in the first degree (two counts);
sodomy in the first degree (two counts); sexual
abuse in the first degree (two counts)
Verdict: Not guilty on all charges

T

wenty-one-year-old Nathan Bennett had a
good job as a concierge in a Bay Area hotel.
In June, 2010, law enforcement suddenly arrested
him near Oakland on six Measure 11 offenses
charging criminal behavior in Marion County more
than six years earlier. Oregon brought him back
from California for trial on allegations that between
July of 2003 and July of 2005 he had repeatedly
raped and sodomized Mikayla Fields. At the time
of the charges, Mikayla had been a foster child in
Nathan’s mother, Kathy Agnese’s home.
Mikayla was 15 years old at the time of
trial; she had been 7 to 9 years old at the time
of the allegations. Mr. Bennett, of course, was
correspondingly younger, and would have been
between 15 and 17 at the time of the events.
At trial, helped by the prosecutor’s leading
questions, Mikayla testified that she first told her story
to her cousin, Sierra Ortega. Sierra, in turn, related the
story to her mother, who was a mandatory reporter
and whose complaint generated the law enforcement
investigation. Mikayla also emotionally claimed that
she did not tell anyone immediately because she was
afraid. She said Nathan had threatened her that she
would never see her parents again if she reported his
alleged violations to anyone.
The state’s expert, a physician’s assistant named
Kathy Butler, testified that Mikayla could have been
raped and yet suffered no visible physical injury.
She claimed that the lack of physical findings did
“not mean that the act did not occur.” Based on a
pretrial motion, however, the court ruled that Ms.
Butler could not provide a diagnosis of any type.
Nevertheless, she did testify about studies showing
that girls who had suffered sexual abuse would not
12

necessarily have a perforated hymen.
At trial, the defense called two other young girls
who had shared a room with Mikayla during the
years spanned by the indictment when they all lived
in foster care at Kathy and Jason Agnese’s home.
Acquaya* and Kadie Grey testified that they never
saw or heard Nathan come into the room. Acquaya
slept in the upper bunk, and at one point Kadie
also had been sleeping in the upper bunk. Mikayla
always had the lower of the two bunk beds, but she
claimed the acts of abuse occurred when Acquaya
and Kadie had been asleep above her.
Other foster children, including Cheyenne
Prentice, testified that they had neither seen nor
heard anything unusual during the times at issue.
Heather Tate, who occasionally cared for the
children in Kathy Agnese’s absence, corroborated
that Acquaya and Kadie were very light sleepers.
Kathy Agnese testified about her responsibilities
as a foster parent and how well she kept an eye on
the youngsters in her care. She had put an alarm on
the entrance to the girls’ room, in part because one
of them suffered from a sleep disorder. When the
alarm sounded very loudly, Kathy would run to the
room to find the reason.
Both Acquaya and Kadie testified that they were
light sleepers. They and other children who had been
in the foster home at the time recalled the alarm,
that it was very loud and that when it rang, someone
came running to the room at once to see why the
motion sensor had been triggered. They said the
alarm could not be turned off without triggering it.
Nathan had been released on bail after almost
a month in custody. He testified and presented
himself as a nice, well-spoken young man.
At the conclusion of the three-day trial, the
jury took only 35 minutes in deliberations to award
Nathan Beautiful Words on all counts.
*

Acquaya had been adopted by Kathy Agnese, and at trial her
surname was Agnese.

OCDLA Life Member Susan Elizabeth Reese practices law in
Portland. She serves on the Education Committee.
OCDLA member Gig Wyatt practices law in Salem. He serves
on the Legislative Committee.
OCDLA member Pat Higgins is an investigator based in
Clackamas.
The Oregon Defense Attorney

Library of Defense
Look for an exciting expansion of the OCDLA website over the next few months. The Board of
Directors voted at its April 15, 2011, meeting to move forward with a visionary proposal by
Alex Bassos to develop an online Oregon Library of Defense.

Work in Progress

T

he library will incorporate material that
is currently on Alex Bassos’ website
(mpdtrainer.wordpress.com) into the structural
framework of the OCDLA website. The OCDLA
home page will sport a new portal that will
take users into a vast array of defense-related
resources and information. Under Alex’s
direction, a dedicated editorial crew will collate,
organize and update the online information.
OCDLA publications will become available as

digital manuals and the entire library will be
fully searchable. The library will contain various
levels of public, member and member-paid
access.
Providing the technical expertise for this
major undertaking are project manager Henry
Owren and programmer José Bernal.
When finished, the Library of Defense will
be the definitive online resource for defense
lawyers in the state.

Construction Crew
Alex Bassos

Alex is the author of the OCDLA Mental Health and Criminal Defense manual, the OCDLA Expungement
Guide, and a now out-of-print bench book on civil commitments. He sits on the OCDLA Education, Legislative
and Technology committees. Alex has been practicing criminal defense since he graduated from Indiana
University Law School in 1995. He is the Training Director for Metropolitan Public Defender and the creator of
mpdtrainer.com. Alex is to Oregon criminal defense as Mark Zuckerberg is to your relationship status. Alex is
an active member of many boards and committees, participates in a competitive table tennis league and enjoys
hanging out with his new daughter.

José Bernal
José works as OCDLA’s database and web technician. Before he began his programming career, he worked in an office at
the University of Oregon. Becoming bored with paperwork, he was inspired to bring his programming
interests to life through work on various UO websites. He eventually decided to leave the university and
begin programming independently. He studied Java programming at both the University of Oregon and
Lane Community College, but his favorite programming languages are JavaScript and PHP. When he’s
not at the computer, José enjoys running, reading philosophy, coffee and friends.

Henry Owren
Henry is an independent project manager, systems architect and systems developer with extensive experience implementing
large and complex web-based software systems for multinational corporations and other organizations. Henry has worked on
software projects since 1981, with a degree from the Bergen College of Engineering, Bergen, Norway.
Henry has worked as a volunteer with OCDLA since the summer of 2010, providing both systems
expertise and program code to the organization. Henry is a member of the OCDLA Technology
Committee, leading the Phase I implementation of the Library of Defense project.
Henry’s lifelong pursuits include guitar playing, singing and songwriting, performing at open mikes,
the study and practice of Zen, and frequenting ocean, rivers, beaches, forests and mountains. Henry is
always willing to lend an ear and give advice to both commercial and nonprofit enterprises in regard
to their web systems and goals, but has a special place in his heart for nonprofits. He can be reached through OCDLA or at
(503) 830-9764.

The Oregon Defense Attorney
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The Disappearing
Misdemeanor

“The average case just
got a lot more difficult
and expensive to defend
well...”

By Keith B. Rogers

I

Board Perspective

am currently the director of MDI in Portland which has been the largest public defense provider for
misdemeanors in Multnomah County for the last 30 years. We also do felony and juvenile cases, but
traffic and misdemeanor cases have always been our primary focus. So it was with particular self-serving
interest that I observed the implementation of the Multnomah County District Attorney’s new policies for
the charging of misdemeanor cases in August, 2010.

May/June 2011

The new policies were driven primarily by county
budget cuts and not, as far as I know, by any other
specific policy rationale. The policy is too complex
to detail here, and is filled with many exceptions to
the rules, but essentially mandates that dozens of
misdemeanor crime types be issued as violations or
reduced to violations at arraignment. These include
Theft II, Criminal Mischief II and Forgery II involving
losses under $250, Theft III, Harassment, Trespass
I and II, Disorderly Conduct, Misdemeanor PCS,
some Resist Arrest cases (only when no one except
the defendant is injured!) and many, many others.
Although misdemeanor filings per capita have
been going down along with the general reduction
in Oregon’s crime rate, in just the last six months
Multnomah County misdemeanor filings have been
reduced to about 85 percent of the prior average
filings. This translates to roughly 2000 cases per year.
My initial response to this was to note the
irony. After 30 some years of griping to the deputy
DAs about the filing of “chippy” misdemeanors,
I was now lamenting that all of our cases were
disappearing! But all things considered, I would
rather be out of work than see our clients prosecuted
for crimes when their behavior merits diversion
or civil compromise or a non-criminal sanction
for minor misconduct. I assume most of us would
heartily support the de facto decriminalization of
many so called “nuisance” crimes or those involving
minor drug possession. The new policy here
effectively does just that, at least for the time being.
Other counties have gone or are going through
variations of this change. Lane County has gone for years
with reduced misdemeanor prosecution due to budget
limitations. Marion and Clackamas counties are selective
in such prosecutions. And most Oregon counties have
implemented variations of early resolution courts to
quickly and economically resolve minor cases.
Meanwhile, at the other end of the spectrum,
Oregon has seen the gradual expansion of felony
14

treatment for many misdemeanor offenses over the
last twenty years. We have seen the addition of
Felony DUII, Felony Assault IV, Felony Attempt to
Elude and a great expansion of felony theft charges
through the Identity Theft statute. Why file a Forgery
II when you can file an Identity Theft case and then
offer to reduce it?
As I write, a legislative work group in Salem is
considering a number of options to reduce the costs
of criminal prosecutions, including the reduction of
some misdemeanor types to violations.
There is resistence to the idea by law
enforcement representatives due to the perceived
need to have an arrest option available to officers
on minor cases. This may result in a de facto short
jail sentence for many defendants on cases which
are then reduced to violations at arraignment.
So, isn’t it a good thing that there are fewer
misdemeanor prosecutions for less serious cases?
Aren’t there now fewer criminal convictions for
our clients and lowered costs to the criminal justice
system for courts and prosecutors and defense counsel
with (arguably) no great loss of public safety? Putting
aside any selfish economic self-interest as defense
attorneys and the legitimate concerns of the business
and individual victims of petty crimes, is there
otherwise anything we should be concerned about?
I, for one, find it disturbing that so many clients
are now making the decision to resolve their cases
with a quick guilty plea at arraignment without counsel
being appointed and without having the patience or
wherewithal to at least get some basic legal advice.
When a trial is requested, most defendants proceed
without counsel. And, of course, they proceed without
Continued on next page
OCDLA member Keith Rogers is an attorney with the
Multnomah Defenders in Portland. He serves on the Legislative
Committee amd the Law Student Outreach Committee, and is
the board liaison for the Education Committee.
The Oregon Defense Attorney

are not guilty or actually innocent?
And for those of us who represent only indigent defendants,
the net result of the charging changes is that the cases that
remain are significantly more difficult and are more likely to
be tried. There is little question that the DAs will continue to
vigorously file and pursue DUIIs, domestic violence cases
and misdemeanor sex cases despite the reduced filings of
other misdemeanors. Our contracts with OPDS have always
anticipated that a certain percentage of cases will use fewer
resources or are less likely to be tried, and the payment rate has
been budgeted to the average case. The average case just got a
lot more difficult and expensive to defend well and contractors
should be paid accordingly. OPDS is aware of this issue, but
the fact remains that this budget cycle holds little promise for
increases in compensation.
So, I would suggest that we continue to advocate for
the interests of our clientele, even if they are no longer
our clients. We can advocate for early disposition systems
which give representation to misdemeanants before the
case is resolved with a violation. We can take another
look at Brown v. Multnomah County. We can advocate for
appropriate compensation and resources for the competent
representation of our clients at the misdemeanor level.
And, of course, we can continue to advocate for the
decriminalization of minor offenses whenever appropriate,
despite our economic self-interest. After all, we are certainly
not in this line of work for the money. The misdemeanors
may be disappearing, but the issues remain.

BOARD PERSPECTIVE Continued from previous page.

the right to a jury trial and with a reduced burden of proof. It
seems that the ghost of Brown v. Multnomah County [280 OR 95
(1977)] may be returning to haunt the courts.
It is also clear that one common response to the problem
of adequate funding for county prosecutors and public defense
is the shifting of prosecutions back to Municipal courts, just
like the good old days. These courts are not courts of record,
do not have the same systems and controls in place to provide
quality public defense and have a very direct and local profit
incentive in the administration of their courts.
OPDS has policy guidelines for early disposition
programs which recognize the importance of providing
clients with the time, space, information and legal
representation they need to make an informed decision to
accept an early resolution, which may or may not end up as
a violation. None of these safeguards would normally kick in
if the case is made into a violation before the disposition of
the case. There may be no criminal conviction in a violation
case, but the fines and other collateral consequences aren’t
necessarily trivial. A violation conviction may result in a
probation violation, civil liability issues or the inevitable
confusion about the nature of the record when it shows
up later for landlords or employers to misread. If a client is
likely to be found guilty of a misdemeanor, a violation is
a good thing for that client. But how many unrepresented
clients may take the road of ignorant convenience when they

NEW! Second Edition

The Investigator’s Manual
2nd edition, 2010
Edited by Rhonda Coats, Lynette Lazenby and Brenda Tam
Tips, strategies & resources covering:
• Computer evidence & forensics, hardware & security
• Forensic photography & conducting surveillance
• Investigating informants, locating & interviewing witnesses, including juveniles
• Handling subpoenas, including out-of-state witnesses
• Ethics, victims’ rights issues, & the effective attorney-investigative team
Plus dozens of OARs, statutes, Rules of Civil Procedure, sample release forms
and informative appendices.

$125 for members, or
Download the PDF for $105.
541.686.8716 ocdla.org

“No Oregon PI should practice without it.”
The Oregon Defense Attorney
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BOARD

CANDIDATE

Board Elections

David
McDonald
District 5

May/June 2011

Being part of the Board over the past two years
has broadened my knowledge of the depth and
complexity of this organization and given me new
ideas on how to help us continue to change and
develop as the society and legal system continues
to change around us. I continue to draw strength
and wisdom from many of you and appreciate the
support OCDLA and its members have given to me
and to our Board over the past two years. I want to
continue to work as a Board member to the benefit
of this organization and am asking that you support
me for a second term.
When I first ran for this Board, I anticipated that
I would be able to focus on certain new areas that
previously had not been addressed. One of those
issues was victims’ rights issues and to that end, we
have developed a Defendants’ Rights Group that
is focused on analyzing and synthesizing issues
involving what I have called the Third Wave of the
criminal justice system, the explosion of victims’
rights issues.
As a group we have identified many areas of
importance including educating our members on
the issues involved through our CLE programs,
identifying the organizations supporting what
have been defined as victims’ rights and making
judgments on their strengths and weaknesses as
well as identifying certain areas where we might
have common ground, reviewing legislation for our
legislative committee and providing information to
our lobbyists regarding bills that were pending. We
have also taken direct action on each of the issues,
including providing information and proposed
testimony on two bills that are no longer viable,
and will continue to do so as the organizations
supporting these rights become more and more
financially stable, politically motivated and active
in litigation within our courts.
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STATEMENTS

In addition, the work of Board members is fluid
and varied, from selling raffle tickets to work on
budget and membership issues. I have worked to be
active in all aspects of the Board’s obligations and
duties and will continue to work in any way I can
to help to keep our organization vibrant, relevant
and solvent. One of the new and exciting decisions
our board has made is to change the face of our
web presence so that we can make the OCDLA
website a one-stop center for all of your criminal
law needs. The new design and content of the new
web presence are exciting and developing quickly
and you will hear more about the expansion at our
annual meeting.
I have always believed strongly in the power
of this organization and in the vibrancy and energy
of our members. I am honored to continue to
serve on our Education Committee, Legislative
Committee and Defendant’s Rights Group. I hope
you will allow me to also continue to serve you as a
member of your Board. Thank you.

Other Declared Candidates
District 3 — Megan Jacquot
District 6 — No one has
declared candidacy.
If you are interested in running,
contact OCDLA Executive Director John Potter, 541-686-8716,
jpotter@ocdla.org.
Visit ocdla.org for more board
election information.

The Oregon Defense Attorney

2011 OCDLA Board of Directors Nomination Form
❐ I want to nominate myself for an OCDLA Board seat in District #: ❐ 1

❐2

❐ 4 ❐ At-large

❐ I want to nominate the following private bar member(s) for an OCDLA Board seat.
(You may nominate more than one person.)
Nominee #1
Name:_______________________________________

District #:

❐3

❐5

❐6

Nominee #2
Name:_______________________________________

District #:

❐3

❐5

❐6

Nominee #3
Name:_______________________________________

District #:

❐3

❐5

❐6

DEADLINES
Nominations must be made by 5 p.m. on Monday, June 13, 2011, to be included on the printed ballot.

RETURN THIS FORM TO:
OCDLA, 96 East Broadway, Suite 5, Eugene, OR 97401. You may also telephone your nominations to OCDLA
Executive Director John Potter at (541) 686-8716 or email jpotter@ocdla.org by June 14.

ONLINE
Legal Document Library

MARK YOUR
CALENDAR
Sex Crimes Seminar

OCDLA.ORG
Go to Members Only, then
Legal Document Library

September 16–17
Agate Beach Inn, Newport

Appellate Issues
DUII
Evidence
Grand Jury
Merger
Property Crimes
Stalking
and more.

The Oregon Defense Attorney

Featuring

Colette Tvedt, Seattle

Cross Examining the Victim
in Sex Abuse Cases
Registration
coming soon to
ocdla.org.
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Introducing The
Nancy Bergeson
Ardent Advocate
Lecture Series

Lecture Series

T
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he word “ardent” is defined as “intensely
devoted, eager, or enthusiastic; zealous;
vehement; fierce.” Those words aptly describe Nancy
Bergeson as an attorney. I recall her infectious
laugh and jubilant calls to celebrate when her client
prevailed before a judge or jury. These victories
were always her clients’; she discounted her own
contribution, saying only, “Naw, it wasn’t me. It was
the right thing to do.” I recall just as well her tears
and frustration when the judge or jury rejected the
defense position. Bill Clinton told people he felt their
pain; Nancy truly did.
Nancy’s passion and compassion transcended
her entire life, not just her work. As a dedicated
mother, a fierce dragon boat competitor and
extreme outdoor enthusiast, Nancy always strived
to take her life and her passions to the next level.
With Nancy’s death, we lost an extraordinary
person and a remarkable advocate. She was a
career-long public defender whose legal acumen
was matched only by her uncanny ability to
empathize with her clients. She articulated
her client’s case to a jury or judge as if it was
Nancy, herself, on trial for her life. She exhibited
unbelievable endurance in handling the toughest
cases and delivering passionate representation
despite the emotional toll of representing client
after client, all of whom were in crisis. In remarking
on the indelible impact Nancy had on the lives of
so many of us, U.S. District Court Judge Anna J.
Brown and Assistant Federal Public Defender Ellen
Pitcher came up with an idea: create a lecture
series to encourage lawyers to emulate Nancy’s
passion and zealousness. The inaugural event will
take place on July 21 at 5:00 p.m, at the Benson
Hotel.
We as defense attorneys have the crucial – and
difficult – job of shepherding our clients through
complicated legal processes that quite literally
change their and their families’ lives forever.
We shoulder the responsibility of explaining
18

”We shoulder the
responsibility of explaining
complicated concepts
to people who need
desperately to understand
every aspect of their
situation so that they can
make informed choices as
to how to proceed.”

complicated concepts to people who need
desperately to understand every aspect of their
situation so that they can make informed choices
as to how to proceed. In our role as advocate, we
must zealously pursue our client’s position, even
in the face of aggravated facts and circumstances.
Important, demanding, and exhausting work. This
series is designed to help all of us in the struggle to
shoulder our loads and sharpen our skills.
Cosponsored by the Oregon Criminal Defense
Lawyers Association, Pacific Northwest Law, LLP;
the Federal Bar Association; the U.S. District Court
Attorney Admissions Fund; and the Office of the
Federal Public Defender for the District of Oregon,
the Nancy Bergeson Ardent Advocate Lecture
Series is designed to inspire attorneys and elevate
the quality of legal practice in our community.
This is an evening designed to reinvigorate your
appreciation of what we spend most of every day
doing – providing the best possible representation
to those accused of crimes.
We are honored to have renowned death penalty
attorney, Jodie English, as our inaugural speaker.
Jodie has spent her career representing clients under
the most difficult circumstances and has managed
to maintain her passion for advocacy, her love of the
law, and her sense of humor. Jodie’s address, “The
Art of Ardent Advocacy,” is designed to inspire all
lawyers, no matter what the area of practice.
Space is limited. Program and registration
information appears on the next page. Register at
www.ocdla.org, click on Seminars & Events.
You are also invited to join Nancy’s friends,
family and colleagues for the dedication of a
memorial arranged by the Forest Park Conservancy
to honor Nancy’s ‘irrepressible and ever present’
spirit. The dedication will occur at 3:30 p.m.
Thursday, July 21 at Forest Park, prior to the lecture
at the Benson. For a map of the memorial location
and information about transportation arrangements
contact Pacific Northwest Law LLP, (503) 222-2510.
The Oregon Defense Attorney

Nancy Bergeson Ardent Advocate Lecture Series
Thursday, July 21, 2011, 5:00 to 8:00 p.m.
The Benson Hotel, 309 SW Broadway, Portland

OCDLA Intern
Granted a Job

Admission
$40 includes lecture and hors d’oeuvres. No Host Reception.
Register online at: www.ocdla.org/seminars/shop-seminar2011-ardentadvocate.shtml. Scholarships are available.

Currently an intern at OCDLA, Riley Jones has been
instrumental in bringing OCDLA into the social media
world, instituting new digital applications for the office,
and assisting with the building campaign. He also
worked as an assistant at McCrea, P.C., for over four
years.

Agenda
5:00p	No host reception and hors d’oeuvres
5:50 	Judge Anna Brown, U.S. District Court, District of
Oregon
		
Introductions
6:00	Jodie English, Richmond, Ind., “The Art of Ardent
Advocacy”
7:00
Post-event mixing
8:00
Adjourn

Through his grandmother’s largess, OCDLA received
a $25,000 directed contribution allowing Riley to
begin working as the newly created Development
Coordinator. This fully funded, one-year position will be
reviewed by the Board in April 2012.

ONLINE JOB SEARCH

Riley has a degree in business administration from the
University of Oregon’s Lundquist College of Business.
He will complete a Nonprofit Management graduate
program at UO in June.

Find a job! Post a résumé!
ocdla.org.

SAVE! — Order the PDF Download online and save $40!

Felony Sentencing in Oregon:
Guidelines, Statutes, Cases

			

2008 edition includes March 2011 Update
The manual includes:
•
•
•
•
•
•
•
•

March 2011 Update ($45 value)
March 2010 Sentencing Guidelines Grid
Comprehensive coverage of administrative and statutory law and
significant case law issued since the guidelines inception in 1989
Overviews of must-know constitutional challenges to
sentencing options
A handy quick-reference guide to the manual’s major topics
Table of cases
Subject index
defense perspective Practice Tips and Examples

by Jesse Wm. Barton

ocdla.org

/ (541) 686-8716
$255 members / $305 nonmembers
The Oregon Defense Attorney

FREE SHIPPING!
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Alternative Crime
Scene Reconstruction
By Donald R. Schuessler, M.S.

“Often crime scene
photographs cannot
convey the spacial
limitations within an
area where an incident
occurred.”

T

Investigation

he reconstruction of crime scene events is often a critical component of a criminal case. Yet defense
counsel’s review of the reconstruction is limited to an assessment of investigation reports, crime
scene photographs or video long after the crime scene has been released. A review of the crime scene
investigation, reconstruction and physical evidence analysis can provide valuable information to support
an alternative scenario to the state’s reconstruction theory. The approach below has been used successfully
to develop alternative scenarios not considered during the reconstruction.

May/June 2011

Step One: Review all reports of investigation,
crime scene photographs, autopsy reports and
interviews. Consider whether an alternative
sequence of events is possible.
Step Two: Determine if additional physical
evidence or other significant information exists that
was not considered in the reconstruction. Analysis
of physical evidence may not have been considered
if the reconstruction was completed and report
authored a short time after the scene investigation
was completed. For example, stains considered
to be a significant bloodstain pattern which
determined the victim’s location within the crime
scene at the time of injury were not blood at all.
Step Three: Question whether all physical
evidence was collected and analyzed. This analysis
must be completed and results known prior to
the development of an alternative crime scene
reconstruction.
Step Four: Have additional tests or analysis
performed that could be critical for support of your
case. Additional evidence can be developed that
often will create a discrepancy within the state’s
version of the chain of events. For example, if the
distance between the defendant and victim at the
time a firearm discharged was not established, a
proximity test may have value. The crime scene
photographs may depict a distance of several feet
between the defendant and victim at the time of
a weapon’s discharge. However, a proximity test
could indicate that the victim was within an arm’s
length of the defendant when shot.
Step Five: View the scene or location of the
incident as soon as possible. Often crime scene
photographs cannot convey the spacial limitations
within an area where an incident occurred. This can
be a critical consideration in the development of a
reconstruction of events. For example, review all
crime scene photographs taken of items of physical
20

evidence to look for displacement or movement of
the items during the scene investigation. You might
find that photographs of an expended casing taken
by three different investigators over the time span
of the crime scene investigation show the casing in
three different locations before being documented
and seized as evidence.
Step Six: Use the opposition’s own words to
support your position by quoting their statements
in your alternative reconstruction report. Select
and quote statements from their documents in your
reconstruction analysis that support an alternative
chain of events or physical position of the victim
and or defendant during the incident.
Step Seven: The alternative reconstruction
should be supported with written reports including
photographs and animation. Animations can be
still figures with an actual crime scene photo
added as the background, fully animated movies
or photo documented reenactment which supports
your reconstruction through physical evidence
visible at the crime scene. Computer animation
programs such as Poser or diagramming software
can present a graphic display of your alternative
reconstruction of events. This can be helpful during
plea negotiation or at trial.
The approach outlined above offers considerations
the defense team should take to develop an
alternative reconstruction of events at a crime
scene, which may prove to be successful in
challenging the state’s theory.
OCDLA member Donald Schuessler has been working in
forensics and crime scene investigation since 1978. His previous
work for the Eugene Police Department and as a Deputy
Medical Examiner provide a broad base of experience and
knowledge useful to both the defense and prosecution. He has
provided expert testimony throughout the Pacific Northwest,
and is the only certified bloodstain pattern examiner in Oregon.
Eugeneforensics.com, Internationalforensicexperts.com.
The Oregon Defense Attorney
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Win this package deal!
4 Nights for 2 at the Sheraton Maui Resort & Spa
n Round-trip airfare for two from Portland
n 1 Registration for the Sunny Climate Seminar
n Package value $2,193 or choose $1,200 cash
n

The Sheraton Maui Resort & Spa features 23 acres of paradise: a gem of a
beach with swimming, snorkeling and scuba, a fresh-water lagoon, lavarock waterfalls, and a nightly torchlit cliff-diving ceremony.

YES! Enter me to win a trip for two to Maui!

Proceeds raised help fund the legislative work of the Oregon Criminal Defense Lawyers Association.

Name _________________________________________ Phone (w) _____________________
Address _____________________________________________________________________
City _______________________________________ State ___________ Zip _______________
TICKETS ____$20 each

____ 3/$50

Total payment $ ____________

___ 6/$100

r Check Enclosed

r Credit Card

Card #: ________________________________________________CVC#____ Exp. Date ______
Billing Zip: __________ Name on Card _____________________________________________
MAIL: OCDLA, 96 E. Broadway, Suite 5, Eugene, OR 97401

The Oregon Defense Attorney

CALL: 541.686.8716
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FAX: 541.686.2319

Only 500
Raffe
Tickets to
be Sold!

Trip is November
6-10, 2011, during
OCDLA’s Sunny
Climate Seminar.
Or choose $1,200
cash. Drawing at
9:50 a.m., June
18. Need not be
present to win.
ONLINE: ocdla.org
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Slouching Towards
Oaksterdam

“Free legal advice is
worth what you paid for
it. Ask two lawyers, hear
three opinions.”

By Leland R. Berger

Medical Marijuana

Editor’s Note: This article provides a medical marijuana dispensary
model protected by the Oregon Medical Marijuana Act
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B

eginning Caveat: The possession, cultivation
and distribution (and, under current Oregon
Supreme Court interpretation, the use) of cannabis,
whether recreational, spiritual, medicinal or
industrial is a violation of federal law. This article
is not intended to advise Oregon patients and their
providers about how to violate federal law. Instead,
it is intended to provide advice about how to
comply with state law while providing patients with
safe access to medicinal cannabis.
Since the passage of the Oregon Medical
Marijuana Act (OMMA) in 1998, patients and
their advocates have struggled with the question
of how to be fairly compensated for providing
excess medical cannabis to patients in need. Some
advocacy groups devised patient distribution
models which include membership fees and
donations to the organization where a member
benefit is the free distribution of medical cannabis.
Other existing protected models include the
“World Famous Cannabis Café” here in Portland,
where medical cannabis is provided for free to
café member patients who pay a fee to enter the
club. Two other models which work within the
OMMA include providing different services for
a fee (typically, but not always, counseling) and
distributing the medical cannabis for no additional
charge; converting a patient’s medicine into
something else (hashish, hash oil or medicated
edibles) at a designated grow site for a fee, or
being a designated primary caregiver for multiple
patients and charging a delivery fee for bringing the
medicine to the caregiver’s patients.
Since the failure of Ballot Measure 74 in
November, 2010, there has been an explosion
of dispensaries throughout Oregon. The legality
(under state law) for many of these dispensaries
is predicated on interpreting ORS §475.403(7)
to mean that a patient (or a patient’s designated
primary caregiver) can reimburse any grower, not
just the patient’s grower. The statute provides:
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(7) A registry identification cardholder or
the designated primary caregiver of the
cardholder may reimburse the person
responsible for a marijuana grow site for
the costs of supplies and utilities associated
with the production of marijuana for the
registry identification cardholder. No other
costs associated with the production of
marijuana for the registry identification
cardholder, including the cost of labor, may
be reimbursed.
The legal argument supporting this
interpretation emphasizes the use of the word
“a” in the phrase “person responsible for a
marijuana grow site” to mean “not necessarily the
person responsible for my grow site.” Although
this interpretation has some superficial appeal,
because it is inconsistent with the text, context and
legislative history of the OMMA generally (and of
SB1085 (2005) specifically), I am concerned that
courts may not ultimately afford this phrase this
generous of an interpretation
Middle Caveat: This sort of lawyering (predicting
how a court will likely interpret a statute) is both
fraught with peril and subject to different opinions
concerning likely interpretations. Although I hope I
am wrong about this prediction, I am afraid I might
be right, hence this article.
On the other hand, nothing prevents a patient
from helping another patient reimburse the second
patient’s grower, so that the second patient’s grower
is reimbursed (by that grower’s patient) for providing
excess medical cannabis to the helping patient. And
there is nothing to prevent the second patient from
delegating or assigning the right to receive the help
from the first patient (or any other patients), and
also delegating or assigning the responsibility of
Continued on next page
OCDLA Sustaining Member Leland R. Berger serves on the
Education and Legislative committees.
The Oregon Defense Attorney

Continued from previous page.

reimbursing the grower for the costs of supplies and utilities for the excess medical
cannabis. The question then becomes, what does a dispensary employing such a
model look like?
The short answer is that it looks like a collective. Patients would become a
member of the collective, paying a membership fee which would cover the cost of
running the collective. Patients joining the collective would:
authorize their grower to provide any excess medical cannabis produced
by the grower to the collective
authorize the collective to collect gifts from other collective patients (“gift
donating patient”), to help the patient reimburse the patient’s grower for
the costs of supplies and utilities associated with the production of the
excess medical cannabis which is being donated to the collective
authorize the collective to disburse excess medication to the gift donating
patient in the collective, and
authorize the collective to disburse gifted funds to reimburse the patient’s
grower.
A concern with this model is the possibility that the gifting could be viewed
as a transfer for consideration between the gift donating patient and the other
patient’s grower. Such an argument, however, begs the question of how else,
consistent with the structure of the OMMA, can a patient make excess medical
cannabis available to other patients and have their grower reimbursed for the cost
of supplies and utilities? I’m not saying that this is the only model; I am saying it is
the best I could come up with within the current strictures of state law.
I am sometimes asked what an appropriate business structure for such a
collective would be. I am not a business lawyer, but my best guess is a mutual aid
non-profit.
Ending Caveat: Free legal advice is worth what you paid for it. Ask two lawyers,
hear three opinions. No one should decide that this model is consistent with the
OMMA without first consulting his or her own lawyer.
NB: The genesis of the idea for this model comes from The Human Collective
http://humancollective.org/ of Tigard, Oregon. Executive director, chairman and
co-founder Sarah Bennett is available for consultation about her group http://
humancollective.org/contactusmainmenu.html

Are Your Manuals Current?
OCDLA’s Keep Me Current plan allows owners of the Search and
Seizure and Felony Sentencing in Oregon manuals to receive twice-ayear updates automatically. We bill you yearly for the updates, and you
no longer need to wonder if your manuals are out of date. Call OCDLA
to sign up, or visit ocdla.org to order the Keep Me Current plan for either
Search and Seizure or Felony Sentencing in Oregon.
The Oregon Defense Attorney
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ANNUAL
CONFERNCE
SAVINGS
MEMBERS ONLY
During May
save up to $60
on ANNUAL CONFERENCE
registration.
Order online SAVE $10
Opt for material download or
CD SAVE $25 more.
Register by June 6 SAVE $25

ocdla.org

Swim in
the Pond!
OCDLA’s Listserve
Trial strategy eluding you?
Starving for innovative
motions?
• expert referrals
• shared tips and insights
• even motions and case
law—fast!
Wibbens confrontation win:
“Excellent job by the attorney
in that case. This just shows the
benefits of using the Pond, we had
a discussion about Wibbens just
last week.” – Mike Seidel
Free with membership at:
info@ocdla.org.
May/June 2011

State v. Dale
Wayne Hill

“Massive media interest – including
episodes of ‘America’s Most Wanted’–
kept the story in the public eye.”

B e a u t i fu l Wo r d s : H a l l

By Susan Elizabeth Reese
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Defense Counsel: Mark Sabitt, Daniel Koenig
Research Attorneys: Laura Graser, Jeff Koenig
Investigators and legal assistants: Laurie Godfrey,
Joyce Naffziger, Don Sims, Tanya Figgat, Mike
Whitney, Leon Allen
Court: Douglas County Circuit Court
Judge: The Honorable Martin E. Stone
Prosecutors: District Attorney Rick Wesenberg
Special prosecutor: Assistant Attorney General
Stephanie Tuttle
Date: February 15, 2011 – April 1, 2011
Charges: Aggravated murder (to conceal the identity
of the perpetrator), aggravated murder (to conceal
the commission of a crime), Aggravated Murder
(in the course of and in furthering kidnapping in
the second degree), kidnapping in the second
degree, intentional murder.
Verdict: Not guilty on all counts

O

n the night before Halloween in 1998,
14-year-old Stephanie Condon disappeared
from her cousin Cheryl Richey’s home. Stephanie
had been babysitting Cheryl’s twin toddlers in
Tri-Cities, Oregon. That evening, 29-year-old Dale
Wayne Hill stopped by to see Cheryl, with whom
he once had a romantic relationship. After learning
she was not there, he went on to a nearby bar. Mr.
Hill saw Cheryl at the bar and mentioned that he
had been to the house, an admission that made law
enforcement almost immediately focus on Mr. Hill
as the only suspect in the case.
Stephanie disappeared, and within six
hours detectives first questioned Mr. Hill. The
interrogations went on and on for over a month.
Within 36 hours of Stephanie’s disappearance, Mr.
Hill surrendered his truck. By December, 1998, law
officers impounded it. Over the next twelve years,
they cut out portions of its seats, the seat covers
and the floor coverings. They also vacuumed for
trace evidence and swabbed for blood and semen.
They sent all of this material to the FBI laboratory
in Quantico, Virginia, for testing. After hundreds of
lab hours, only two hairs could not be eliminated
as belonging to Stephanie Condon. Years later,
mitochondrial DNA testing finally did exclude
24

Stephanie and her maternal relatives as the source
of these hairs. The Oregon State Police Crime
Laboratory conducted even more testing of Mr.
Hill’s truck in the summer of 2010. That included
more swabbing for “touch” DNA analysis. This
examination did yield positive results for partial
DNA profiles, but none of the recovered alleles
were consistent with Stephanie Condon’s DNA.
Despite law enforcement’s eagerness to
arrest Dale Wayne Hill for what was believed to
have been Stephanie’s kidnapping and possible
murder, the case remained a mystery. Massive
media interest – including episodes of “America’s
Most Wanted”– kept the story in the public eye.
Huge billboards featuring Stephanie’s picture
dotted the landscape around Roseburg and along
the I-5 corridor advertising a $20,000 reward for
information about Stephanie’s disappearance.
In March, 2009, a man walking his dog found
a human skull on Seneca Timber land adjacent to
Dale Hill’s parents’ property in Glide. The remains
were quickly identified as those of Stephanie
Condon. The location was about 40 miles from the
Richey home where Stephanie had apparently spent
her last evening.
Continued on next page
OCDLA Life Member Susan Elizabeth Reese practices law in
Portland. She serves on OCDLA’s Education Committee.
OCDLA member Mark Sabitt practices law in Eugene.
OCDLA sustaining member Daniel Koenig practices law in
Eugene.
OCDLA member Laura Graser practices law in Portland. She
serves as chair of the Amicus Committee.
Jeff Koenig practices law in Salem.
OCDLA member Laurie Godfrey is an investigator in
Corvallis.
OCDLA member Joyce Naffziger is an investigator in Eugene.
Don Sims is an investigator in Portland.
Tanya Figgat is an investigator in Coburg.
OCDLA member Mike Whitney is an investigator in
Springfield.
Leon Allen is a trial assistant in Eugene.
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a court order requiring the state to produce the grand
jury notes. The defense then subpoenaed the grand jury
forewoman, who sat in the hallway prepared to testify; only
after the defense threatened to call the district attorney as a
witness did the state agree to stipulate that the two people
in question had lied to the trial jury, or to the grand jury or
both.
Jim Pex, one of the first defense witnesses, brought all
of the forensic evidence into context, providing the jury
with a tutorial on trace evidence, DNA testing and fiber
analysis. When the state failed to call the FBI laboratory
analysts whose conclusions favored Mr. Hill, the defense
brought them in from Virginia. The defense also offered
testimony from two of the foremost forensic anthropologists
in the world, Drs. Dennis Dirkmaat and Steven Symes from
Mercyhurst College in Erie, Pennsylvania. Dr Dirkmaat
criticized the inadequacy of the recovery process: he testified
that, based upon the slipshod nature of the search protocol
used, he believed that additional remains were probably left
at the scene and that the use of a “forensic” backhoe likely
destroyed evidence. Dr. Symes, an expert on telling stories
from bones, testified that the damage to the skull could have
occurred after death. Both forensic anthropologists testified
that, in their opinion, the blunt force trauma to the skull
had probably occurred after death, and that there was no
scientific evidence that homicide was the manner of death.
The defense not only challenged the testimony of the
state’s medical examiner and forensic anthropologist but
also brought in others from the state crime lab and the FBI
whose tests – over fifty separate ones over a ten-year period
– all supported the defense theories. Mark Sabitt handled the
scientific evidence and opening statement. Former Marine
and one-time prosecutor Dan Koenig questioned the jurors,
cross-examined the police witnesses and provided the
closing argument.
After, as Mr. Koenig says, “seven weeks of trial, twelve
years of adverse publicity and four and a half hours of
deliberations,” the jury returned Beautiful Words on all five
counts. Mr. Sabitt described Mr. Hill, though emotional as
the verdict was read, as humble, gracious and remarkably
lacking in bitterness after his long ordeal.
Two years and one week after his arrest, Mr. Hill left the
jail a free man.

BEAUTIFUL WORDS Continued from previous page.

Mr. Hill had grown up on his parents’ property and
often stayed there. The discovery of Stephanie’s skull
nearby and Mr. Hill’s admission that he had seen her on
the night she disappeared were enough, finally, to let
officers bring charges against Dale Hill. Almost eleven
years after Stephanie’s disappearance, Mr. Hill was arrested
in Nevada. He had moved closer to his brother in Carson
City after last working in construction in Douglas County.
Mark Sabitt flew to Nevada to meet him, and they agreed
Mr. Hill would waive extradition. He was brought back to
Oregon and remained in custody until his trial.
For the next two years, the case wound through the
courts. Eight judges were involved at different points. The
defense team moved to change the location of the trial
because of the massive and continuing media attention.
Professor Daniel Reisberg and trial consultant Dr. Craig
New testified at the hearing on the request for change
of venue. Laura Graser supplied up-to-the-minute legal
research. The state called no witnesses at the hearing. The
defense offered testimony that 93 percent of the citizens
of the community had heard of the case. Dr. New’s public
opinion poll indicated that 68 percent of Douglas County
residents believed that Mr. Hill was guilty. Nevertheless,
Judge Richard Barron* ruled that a Douglas County jury
could be fair if the juror took an oath to be so, and he
denied the motion.
As pretrial preparation intensified, Joyce Naffziger,
assisted by Leon Allen, organized the voluminous
discovery –- reports, photographs, DVDs and CDs in a
manageable form for the defense team. Her meticulous
attention to detail was critical to preparing the defense
team for trial. In late February, 2010, defense investigator
Mike Whitney tracked down the dog walker who had
received a reward after finding Stephanie Condon’s skull.
When he took Whitney to the scene of that discovery,
almost a year after Mr. Hill’s arrest, they uncovered
a vertebrae within 6–8 feet of the spot of the earlier
discovery. Mr. Whitney took the bone to the defense
attorneys who turned it over to the FBI. It was identified as
being consistent with that of a 14-year-old.
At trial, the defense attacked the state’s almost instant
conclusion that Dale Wayne Hill was their man. They
pointed to the shoddy investigation of the scene: even
though Scotland Yard came in to assist, the state found no
physical evidence tying Mr. Hill to Stephanie Condon’s
disappearance. They pointed to other suspects: people in
the area of the Richey home at the time had been ignored
or only perfunctorily interviewed. When two of the state’s
witnesses appeared to have lied, the defense secured
*

Because of a medical problem in his family, Judge Barron did not continue as trial judge in this case.

The Oregon Defense Attorney
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Sunny Climate CLE
Sheraton Maui Resort & Spa

MAUI
November 6–10, 2011

Jeff Fisher, Stanford Law School, CA
•W
 here the 2010–11 U.S. Supreme Court
Took the Law, & What to Expect in 2011–12
•N
 ew Developments in the Right to
Confrontation
Gerry Goldstein, San Antonio, TX
• T he Federal Exclusionary Rule Under the
New Supreme Court Majority
•W
 inning Cases Through Story Telling
John Henry Higson, III, Oregon City, OR
• Lessons from the Big Easy: Kyles v. Whitley
and Secret Police Files
• Electronic Discovery from the State:
Metadata, Email, Text Messages & More

Sponsored by the Oregon Criminal Defense Lawyers Association.

1000 pages packed with tips & strategies & NEW 2010 Updates!
NEW — DMV Hearings chapter
NEW — Boating and Biking Under the Influence chapters
NEW — Intoxilyzer 8000 – chapter, studies, source code
litigation, Operator's Guide & more

Plus — updates on Diversion, Felony DUII,
Sentencing & more.

Pays for itself with every case!
Members — $285. A great value.
ocdla.org / 541.686.8716
Ninth ed.,
edited by Cate Wollam
released January 2009
includes March 2010 update

FREE SHIPPING
Or, save 15% when you order the PDF Download online.

The DUII Trial Notebook
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MAUI

CLE —$395
Tuesday, November 8

OCDLA Sunny Climate
Seminar Registration Form

Sheraton Maui Resort and Spa

Who May Attend

November 6–10, 2011

OCDLA members or defense
lawyers, professionals or law
students directly involved in the
defense function.

__________________________________________________________
Full Legal Name
Name for Badge

The hotel & travel package is open
to all family and friends of CLE
attendees.

CLE Registration Includes:
Seminar Admission • Written
Material • Lunch • Refreshments
at the Breaks • Approximately six
CLE credits will be applied for in
Oregon, Washington, California,
Colorado, Utah, New Mexico,
Nevada and Idaho. Call for credit
information in other states.

Sample Travel Package —
ONLY $899 from Portland
per person double occupancy

• Round trip airfare to Maui from
Portland
• Four nights at the Sheraton Maui
Resort and Spa in an upgraded
ocean-view room
• Free Internet in guest rooms
• Free self-parking
• Free local phone calls
• Free in-room coffee
• Free shuttle service to Lahaina
• All airport fees and hotel taxes,
all for $899 per person, double
occupancy

Mail Travel/Hotel Package &
CLE Registration to:

TravelPro, Attn: Tom Cronkrite,
12278 SW Millview Ct, Tigard,OR
97223 Fax to TravelPro: (503) 2965886 Email: tomtravel@comcast.net
Call Tom Cronkrite: 1-866-611-3785.

Please Print

__________________________________________________________
Law Firm (if applicable)
__________________________________________________________
Mailing Street Address
__________________________________________________________
City
State
Zip
__________________________________________________________
Phone (w) (
)
(h) (
)
__________________________________________________________
Fax
Email

Travel Deposit
and Deadline
$250 deposit per
person required
to reserve travel
package.
Full payment due
September 6, 2011.
Airfare subject to
change until travel
package is paid in full.

Travel Package / Deposit / Payment. Full payment due September 6, 2011. Reserve
early. Limited space. I (we) plan to leave from this city: ____________________. Airfare subject to
change until travel paid in full.
Name(s) of additional people staying in room (i.e., spouse, partner, children, friends, etc.):
1. ________________________ 2. __________________________ 3. _______________________
Pay by Check (Make check payable to TravelPro)
☐ ___ people x $250 per person deposit = $ ______ enclosed.
☐ I am paying for travel in full: ____ people x $ _____ each = $______ enclosed.
Pay by Credit Card
☐ Charge my credit card in the amount of $250 deposit x ____ people = $ _____.
☐ I am paying for travel in full: ____ people x $ _____ each = $______ enclosed.
VISA/MC/AmEx/Disc Card no.: __ __ __ __ __ __ __ __ __ __ __ __ __ __ __ __
Name on Card: _____________________________________________________
Exp. Date: ______________ Billing Zip Code _____________ CVC#___________
Options — Add extra days
☐ Contact me about: __ arriving early and/or __ staying longer.
Travel Cancellation. The airline portion of the travel package is nonrefundable. In addition, any
cancellation after September 6, 2011 will be assessed a $250.00 cancellation fee in addition
to non-refundable airline costs. Airfare subject to change until travel paid in full.

CLE Seminar Registration, $395, Tuesday, November 8
Pay by Check (check payable to OCDLA but mail to TravelPro)
☐ ___ seminar attendees x $395 per person = $ ______ enclosed.

Pay by Credit Card
☐ Charge my credit card for ___ seminar attendees x $395 = $ _____ enclosed.
VISA/MC/AmEx/Disc Card no.: __ __ __ __ __ __ __ __ __ __ __ __ __ __ __ __
Name on Card: _____________________________________________________
Exp. Date: ______________ Billing Zip Code _____________ CVC#___________
Seminar Cancellation. Seminar cancellations made by October 6 will receive a refund less a
$25 cancellation fee. No-shows will be sent the written material and audioCDs.

Total Enclosed
$_____ Travel Deposit or Full Payment (check payable to TravelPro)
$_____ Seminar Payment (check payable to OCDLA)
$_____ TOTAL Enclosed.

CLE Payment Plan. Contact OCDLA, (541) 686-8716, by
September 7 for CLE payment plans.

OCDLA.org
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Donors Make the Difference
Thank you to all of our donors. Below are those who contributed to
OCDLA during the past 12 months.

Scholarship Fund Donors
$500 or Greater
Steven H. Gorham
Hugh Duvall

$301–$499
Phillip M. Margolin
Duane J. McCabe
Shaun S. McCrea

T h a n k Yo u

$101–$300
Katherine O. Berger
Barbara Ashley Builder
Rhonda L. Coats
David T. McDonald
Teresa A. McMahill
James G. Rice		
Forrest N. Rieke
Olcott Thompson

$26–$100
Leeon F. Aller
Laurie Bender		
Leland R. Berger
Tom C. Bostwick
Janet M. Boytano
Bradley A. Cascagnette
Thomas K. Coan
Jenny Cooke
Richard A. Cremer
Christopher Eggert
Jeffrey E. Ellis		
Adam Greenman
Laurie J. Godfrey
Dennis A. Hachler
Stephen A. Houze
Jacqueline A. Joseph
Gregory A. Karpstein
John W. Lundeen

Building Fund Donors
$101–$249

Chris and Suzanna
Hansen

Katherine O. Berger
A portion of this
donation is made
on behalf of Greg
Hazarabedian and
June Sedarbaun, in
celebration of their
new marriage.

Ann S. Christian
James D. Hennings

$500
Steven H. Gorham

$250
Joe Maier

Up to $100
Janet M. Boytano
James D. Lang
John J. Tyner
Brian Zanotelli

General Fund Donors
$250 or Greater
Kevin Hashizume
May/June 2011

Up to $25
David M. Audet
Jesse Wm. Barton
Wendell R. Birkland
Alexis A. Bishop
David J. Celuch

Jesse Coggins
Daniel A. Cross
Laura A. Fine
Mary C. Goody
Mark A. Heslinga
Victor J. Hoffer
Jeff R. Johnson
M. Westbrook Johnson
Bonnie Lam
James D. Lang
Rosalind Manson Lee
Kenneth Lerner
Robert E. Manske
Ralph H. Smith
“F. G. (Jamie) Troy, II”
Steven T. Wax
Cate K. Wollam
Brian Zanotelli

Thank you to

$10,000

$1000

Gordon K. Mallon
Lynne B. Morgan
Shannon Mortimer
Susan Elizabeth Reese
Philip W. Studenberg
EveLyn A. Oldenkamp
Matthew Rubenstein
Yonit Sharaby
Jon G. Springer		
Suzanne K. Taylor
David M. Veverka
Valerie Wright		
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Ingrid Swenson, Salem
Morris Olson Smith Starns Raschio,
The Dalles
Katherine Berger, Portland
Susan Elizabeth Reese, Portland
F. G. Jamie Troy, II, Portland
Christine Herbert, Medford
for donating to the
Juvenile Law Seminar Scholarship Fund

Thank you to
Philip Studenberg, Klamath Falls
and
Tara Herivel, Portland
for donating to the
Investigation & Trial Prep Scholarship Fund
The Oregon Defense Attorney

Legislative Advocacy Fund Donors
$750 or Greater
Janet L. Hoffman
David T. McDonald

$500
James D. Hennings
Duane J. McCabe
Shaun S. McCrea
John W. Neidig		
John Powers		
			

$350
Gordon K. Mallon
John Potter

$250
Kara L. Beus
Peter De Muniz
Laura Graser
Ronald H. Hoevet
Kenneth Lerner
EveLyn A. Oldenkamp
Nicolas Ortiz
Robert S. Raschio
Kelly W. Ravassipour
Ingrid Swenson		

Ross M. Shepard		
Steven J. Sherlag			
		

Paul E. Levy
Denny Maison
Susan F. Mandiberg		
Christopher A. Missiaen
Leslie Nitcher		
Laurance W. Parker
Suzanne K. Taylor
Jason E. Thompson
Thalia Sady		
David Saydack		
Tera Schreiber		
Dean Smith		
Debra S. Sirotiak
Robert W. Reid		
Diane R. Patten		
Stephen R. Sady		
Tahra Sinks		
John J. Tyner		
Elizabeth N. Wakefield
Jennifer Williamson		

$101–$200
C. Lane Borg		
David M. Audet		
Janet M. Boytano
Marie B. Desmond

$26–$100

Dawn Andrews		
Michael P. Bertholf
Meghan S. Bishop
Anthony Bornstein
Daniel M. Carroll
Deborah K. Cumming
Mike De Muniz
Jeffrey E. Ellis
Dan J. Engler		
Peter J. Gorn		
Wendy A. Kunkel
Peter Gartlan		
Mark A. Heslinga
Robert C. Homan
Todd Huegli
Robert L. Huggins
Julie A. Krull		
Ernest G. Lannet

Up to $25

Maurisa R. Gates
James D. Lang		
Michelle A. Ryan
Brian Zanotelli

Thank You!
These businesses gave
door prizes to the
Juvenile Law and
Investigation
Seminars:
Local Ocean Seafoods
Marine Discovery
Tours
Mariner Square
Mo’s Restaurant
Moby Dick’s Seafood
& Spirits
Newport Cafe
Oregon Coast
Aquarium
The Hallmark Resort

Donate to one or more of OCDLA’s special funds.
Scholarship Fund — Assists members

Building Fund — Funds go toward

who otherwise would not be able to
attend OCDLA seminars.

the purchase of an office building,
a top priority of the OCDLA Board.

Legislative Advocacy — Support

Leave a Legacy — Consider OCDLA

OCDLA’s lobbying effort, which focuses
on securing public defense funding,
promoting legislation beneficial to the
criminal justice system, and protecting
the constitutional and statutory rights of
those accused of crime. This is not the
OCDLA–PAC.

in your estate planning, with the
assistance of Leave a Legacy, a
campaign to help people make the
most of their charitable giving. For
help structuring your memorial gift or
estate plan, consult with an attorney,
financial planner, accountant or
insurance agent. Visit Leave a Legacy
at leavealegacyoregon.org for details.

General Support — Make a general
donation and we will apply your gift
where it is most needed.
The Oregon Defense Attorney
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How to Donate
You may send a check in
the mail, donate online at
ocdla.org, or contact
the OCDLA office:
(541) 686-8716,
info@ocdla.org,
Nonprofit Status
OCDLA is a 501(c)(3)
nonprofit educational association, governed by a
14-member board. Check
with your tax advisor regarding whether or not your
contirbution to OCDLA is
tax deductible.
OCDLA Tax ID#:
93-0743226.

May/June 2011

Welcome, New Members
Academic
Emily Marrer Eugene
Bill Spiry, Springfield
Grant Cole Alamo
Nonlawyers
Jill McGovern, Portland
Kevin B. McGovern, Portland
Kathryn Lavenne, Portland
Typhanny Tucker, Portland
Benjamin Page, Redmond
Brian Koelling, Hillsboro

Since April 18, 2010

Gregory Singleton Hillsboro
Maia Godet Portland
Jason Hess, Keizer
Marisa Herrera, Eugene
James Comstock, Tigard

Regular
Liza J. Langford, Portland
Ryan Anfuso Portland
Gina Marie Stewart, Roseburg
Stephen J. Doyle, Gladstone
Saji Vettiyil, Nogales
Andy Green, Portland
David M. Hernandez, Bandon
Sara R. Robinson-Glasser Grants Pass

Our Members

Thank You, OCDLA Life Members One-time membership fee (currently $5,000)
Leeon F. Aller, Roseburg
M. Janise Augur, Eugene
Richard Lee Barton, Portland
Kelly R. Beckley, Eugene
John E. Bennington, Eugene
James E. Bernstein, Oregon City
Pat Birmingham, Portland
Timothy M. Bowman, Portland
Enver Bozgoz, Klamath Falls
William S. Brennan, Portland
Claudia E. Browne, Grants Pass
Christopher Edward Burris, Oregon City
Peter J. Carini, Medford
David R. Carlson, Vale
Des Connall, Portland
Jenny Cooke, Oregon City
Richard L. Cowan, Salem
Richard A. Cremer, Roseburg
Constance Crooker, Portland
Mark Austin Cross, Oregon City
Michael D. Curtis, Portland
Jacques P. DePlois, Coos Bay
Chris W. Dunfield, Corvallis
Edward L. Dunkerly, Vancouver
Jay Edwards, Salem
Thomas L. Fagan, Eugene
Daniel L. Feiner, Portland
Paul M. Ferder, Salem
Laura A. Fine, Eugene
Steven H. Gorham, Salem
John M. Halpern, Jr., Eugene

Chris Hansen, Eugene
Fredrick Hass, Portland
Gregory J. Hazarabedian, Eugene
John H. Hingson, III, Oregon City
Rush M. Hoag II, Eugene
Victor Hoffer, Mt. Angel
Robert C. Homan, Eugene
Bruce Howlett, Portland
J. Kevin Hunt, Oregon City
Steven Jacobson, Portland
Carter Kerns, Pendleton
Charles Kochlacs, Medford
Steven L. Krasik, Salem
Paul H. Kuebrich, Albany
Angie La Nier, Medford
Neil F. Lathen, Salem
Gordon Mallon, Burns
Phillip M. Margolin, Portland
Harris S. Matarazzo, Portland
Shaun S. McCrea, Eugene
David T. McDonald, Portland
James P. McHugh, Oregon City
J. Robert Moon, Jr., Baker City
Lynn M. Myrick, Grants Pass
Robert H. Nagler, Eugene
John W. Neidig, Portland
Lindsay R. Partridge, Salem
Robert N. Peters, Eugene
Paul S. Petterson, Portland
Michael Phillips, Eugene
David J. Phillips, Eugene

John Powers, Portland
Mark Rader, Ontario
Susan Elizabeth Reese, Portland
Forrest Reid, Albany
Beverly D. Richardson, McMinnville
Martha L. Roberts, Eugene
Ilisa H.R. Rooke-Ley, Eugene
Michael E. Rose, Portland
Janet Rosencrantz, Eugene
Robert M. Schrank, Eugene
Thomas S. Sermak, Eugene
Ross M. Shepard, Washington, DC
Steven J. Sherlag, Portland
Geoffrey Squier Silver, Portland
Emily Simon, Portland
Richard Smurthwaite, Eugene
Philip W. Studenberg, Klamath Falls
David G. Terry, Roseburg
Olcott Thompson, Salem
Bob Thuemmel, Portland
Walter J. Todd, Salem
William L. Tufts, Eugene
William Uhle, Portland
Monty K. VanderMay, Salem
Gregory E. Veralrud, Eugene
John C. Volmert, Eugene
Peter F. M. Warburg, Eugene
Kristen L. Winemiller, Portland
Richard L. Wolf, Portland
Valerie Wright, Bend

Thank You, OCDLA Sustaining Members
James A. Arneson, Roseburg
Michael D. Barker, Corvallis
Katherine O. Berger, Portland
Leland R. Berger, Portland
Thomas C. Bernier, Roseburg
Gary B. Bertoni, Portland
Marc D. Blackman, Portland
Whitney P. Boise, Portland
Tom C. Bostwick, Salem
Janet M. Boytano, Albany
Mark C. Cogan, Portland
Jesse Coggins, Coos Bay
Howard W. Collins, Salem
Brian D. Cox, Eugene
Daniel A. Cross, Hillsboro
Peter B. Fahy, Corvallis
Jenifer Feinberg, Medford
May/June 2011

Richard E. Forcum, Bend
James W. Gardner, Gold Beach
Robert A. Graham, Jr., Grants Pass
Kenneth C. Hadley, Baker City
James D. Hennings, Portland
David A. Hill, Eugene
Ronald H. Hoevet, Portland
Alan W. Karpinski, Portland
Daniel H. Koenig, Eugene
John B. Lamborn, Burns
Rosalind Manson Lee, Eugene
Kenneth Lerner, Portland
Philip A. Lewis, Portland
John W. Lundeen, Lake Oswego
Wayne Mackeson, Portland
Wm. Jason Mahan, Roseburg
Robert J. McCrea, Eugene
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Roscoe C. Nelson, III, Portland
Gregory P. Oliveros, Clackamas
Per C. Olson, Portland
David M. Orf, Medford
Bert A. Putney, Medford
John S. Ransom, Portland
James B. Richardson, Portland
Stephen R. Sady, Portland
Markku A. Sario, Canyon City
Priscilla L. Seaborg, Portland
Norman Sepenuk, Portland
Ralph H. Smith, Bend
Marc Sussman, Portland
Jason E. Thompson, Salem
Raymond S. Tindell, Portland
Randall L. Vogt, Portland
The Oregon Defense Attorney

CLASSIFIED ADS
We have an opening for a full-time

number for the new office is 971-239-

criminal defense attorney in Dallas,

4771. The firm will be handling criminal

Polk County, Oregon. Criminal defense

defense, including post-conviction, and

experience is preferred. Good salary and

domestic relations matters.

benefits. Great working environment.
Four attorney law firm. We have had the
indigent defense contract in Polk County
since 1984. Bilingual preferred but not
necessary. E-mail your resume to cllpc@
aol.com, or call 503-623-6676. We have
an position available because one of our
attorneys was just elected Judge.

2-5 offices (some with secretarial
stations) available for lease in friendly,
professional, beautiful, busy law
office in downtown Eugene. On-street
and lot parking, close proximity to
municipal, state, federal, and bankruptcy
courthouses, the jail, all city/county
offices, and all downtown amenities.
Tasteful offices include full reception

FULL SERVICE OFFICE in downtown
Portland available. Work alongside nine
other attorneys in the historic Pennoyer
Building. Amenities include reception
service, shared conference and break
room facilities, internet and fax.
Convenient to courthouses and MAX.
Overflow and referral work a possibility.
$500/month in rent on a month to month
lease. Call Drew Chilton at 503-3208507.

services, telephone system, voice-mail,
ADSL access, use of 3 conference rooms,
break room (with shower), and two work
rooms equipped with multiple copiers/
imagers, facsimile machines, postage
meter, shredder, and lots of related
equipment, access to lots of printed
material/resources and abundant work
the offices, contact OCDLA Member
scslaw.org.

has opened a second office in Salem.
Attorneys Susan R. Gerber and Manuel
Perez will be located at the new office,
located in the Reed Opera House
building at 189 Liberty Street, N.E. Suite

r Life Member
$5000 one-time fee

r Sustaining Member
$390 / year

r New Bar Admittee
(2011)

$50 first year

r Regular Member
(Bar # 2007–2010) 		
$195 / year

r Regular Member,
(Bar # up to 2006)
$285 / year

r Professional Nonlawyer
$115 / year

areas. For more information or to view
Brian Cox at (541) 683-7151 or at bcox@

Rader, Stoddard & Perez, P.C.

OCDLA
2011–2012

Sunriver Resort Rentals. Sleeps

r Law Student $10 / year
r PAC Contribution		
$___ to the OCDLA–PAC

2–8, hot tubs, bikes. Call Rush Hoag,
(541) 344-4125, 1-800-659-2761, www.
rush2sunriver.com.

210, Salem, Oregon 97301. The phone

Criminal Appeals

MEMBERSHIPS good through
June 2012. Join or renew online
at ocdla.org (click About OCDLA,
then Membership Info). OCDLA
is a 501(c)(3) tax exempt organization. The OCDLA–PAC is a
separate entity. Call us at (541)
686-8716.

for the client who deserves a second chance

Andy Simrin
Attorney at Law

503.265.8940

•
•
•
•

18 years appellate experience
over 140 published appellate opinions
16 supreme court opinions
author post-conviction proceedings

405 Northwest 18th ;venue • Portland, Oregon 972:9
The Oregon Defense Attorney
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Oregon Criminal Defense
Lawyers Association
96 East Broadway, Suite 5
Eugene, OR 97401
(541) 686-8716

Nonprofit Org.
U.S. Postage
PAID
Eugene, OR 97401
Permit #636

Mental Health and Criminal Defense
Member Endorsements:
I just lost a mental commitment hearing (no they are not coming to take ME
away). However, I think my case is ready for appeal. And I wanted to thank
Alex Bassos and Dr. Keith Linn for doing amazing work on the Mental Health
and Criminal Defense manual for the OCDLA. The Civil Commitment chapter
made my case what I will believe to be the first act of reversible error for our
new judge. —Rob Raschio, OCDLA President
“I recently had a case involving a low IQ client with interesting emotional
problems. Our client had been evaluated by two different doctors and
pronounced fit. I went to the chapter on fitness to proceed. While my client
still appeared to be fit, I found in this chapter many very practical tips and lists.
These helped us make sure our client knew what was going on and helped
us enable him to participate in his own defense. No one who defends people
accused of crimes should be without this incredible book.” —Gordon Mallon,
Past President, OCDLA

OCDLA

Available to OCDLA
members for $225
PDF Download: $190.
Order online at
ocdla.org
or call 541.686.8716.

FREE SHIPPING

Alex Bassos, Metropolitan Public Defenders, with Keith I Linn, PsyD

