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Thoughts
(in Ten Bullet
Points)

“I need to think
of different ways
to advise clients
about a concept
until it sticks.”

The View From Here

by Rob Raschio

1

Turned 38 last Friday. On Saturday, I took a
snowboarding lesson on Bachelor with eight
13-year-olds. Never have been snowboarding. I
spent the first hour and fifteen minutes of my lesson
trying to stand up from a sitting position. My18year-old instructor, Connor, kept saying, “Look
man, get your knees in close to your chest, plant
your right hand into the snow and thrust upward
with your left hand. You should just pop up!” Not
so. Either my inflexibility, girth or lack of athletic
prowess–likely a mix of all three–prevented me
from popping up. I finally told Connor to go teach
the other kids, I may be beyond hope. I sat on the
snowy slope, taking in the sun, wondering how I
got myself in such a hopeless situation. I was stuck.
Then I thought it may be good to feel hopelessness
once in awhile. Keeps me grounded. My clients
have faced the courtroom with that emotion before,
and I should not forget the feel of it.
A guy my age floated by with his three year old
snowboarding. He said “Didn’t they tell you, you
can turn on your knees and stand up?” I had not
been given that hint. Turns out I could get up very
easily. I thought I need to think of different ways
to advise clients about a concept until it clicks.
After getting up on the board, I soon realized I had
forgotten what it feels like to have the air knocked
out of my body, and as I lay in the snow gasping for
air, I forgot about work for awhile.

the state and victim’s opinion. Our efforts continue.
Our lobbyists remind legislators that discretion is
not an antiquated and quaint notion like tea cozies
and Norman Rockwell illustrations. Discretion is
not just appropriate for an age of innocence when
it was easy to pick out who was innocent and who
was not based upon external qualifications. We will
kill this bill. If you are interested in helping, contact
OCDLA or our lobbyists directly.
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“If the trial judge’s proposed disposition is more
lenient or is otherwise materially different from
the plea agreement, the trial judge shall so advise
the defendant and the district attorney and, on
motion of the district attorney, shall order the plea
vacated.” Welcome HB 3481, a victims’ rights bill
moving forward in the Oregon legislature. Crime
Victims United keeps telling judges their considered
opinion on Justice is only appropriate if it matches
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$3.5 billion state deficit. Be prepared to defend
your work to your legislator. I met in early
February with my representative and with Ingrid
Swenson and Kathryn Aylward of OPDS. I thought
the meeting went very well. My input was limited
to the names and faces the representative knew,
and the way this budget impacts the people in his
community. Ingrid and Kathryn did a fantastic job
of explaining how the economics of OPDS, our
small government entity, works. If you are going
to be in Salem, the lobby effort can make your
experience more profitable for yourself and our
organization.
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The OCDLA Legislative Drive-in is March 30.
The Senate will hear six death penalty bills that
day. Come to Salem. Meet your legislator. Become
involved in the law-making process. And pick up a
CLE credit or two.
The Forensic Evidence CLE was a great program.
The myth of the Shaken Baby, fingerprints,
crime scenes, drugs–the list just goes on and on.
Order the materials and audio online in the CLE
Archive at ocdla.org.
Continued on next page
OCDLA Board President Rob Raschio is with Morris Olson
Smith Starns Raschio in the Dalles. He serves on the Legislative
and PAC committees.
The Oregon Defense Attorney
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Newport in April! Juvenile Law CLE on the “Sexual Behavior in Children
and Teens: Zealous Advocacy in Dependency and Delinquency Cases.”
Very timely topic area as practitioners deal with sexting, Ballot Measure
73, and the increased sensitivity to the sexuality of children and teens. I
am excited to be attending this great program with the Board of Directors.
Sign up and please stop your board representative and say hello. They are
interested in hearing from members. A full list of board members is on the
website, OCDLA.org. Also, it is never too early to be thinking about joining
the OCDLA board. District 6 (Clackamas, Linn, and Marion Counties) will
be a private bar open seat. Also open will be District 3 (southwest Oregon).
David McDonald who holds the District 5 (Multnomah County) seat, plans to
seek reelection.
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Speaking of the board, we met in January. Steve Puicci, Oregon State Bar
President, presented the bar’s new mentor program to us. OCDLA will
assist any one of our members in identifying a mentor in criminal law and
developing a course of mentoring. As a program, it puts another component
on the new lawyer’s plate, but it is a great concept the board supports. Let
OCDLA know how we can help.

8
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Steve Puicci, Tom D’Amore (president of the Oregon Trial Lawyers
Association) and Rob Raschio. Trifecta Italia! Molto Bene!

The board is focused on improving the OCDLA website. What services
would you like to see provided on the website? What information, links
and other materials would you like to have a click away? Send an email
to info@ocdla.org. We have a very impressive volunteer, Henry Orwen, a
highly credentialed web developer, helping us as we start the process of
restructuring our website. Henry is donating his time. Why? He believes in
the work we do promoting a just society. I find that very, very cool. Henry is
being assisted by programmer José Bernal.
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As my brother Ron often says, “Life is good.” It really is. We do good
work every day. I hope you feel as lucky as I do to be contributing
energy protecting our system of justice from those who would distort it from
its original creation as a system designed to protect the hopeless, to give
them hope and to ensure the innocent are not overwhelmed by the power of
the state. Keep up the good works, my friends.

Are Your Manuals Current?

Addresses, phone numbers and e-mails
can be found at http://www.leg.state.
or.us. Many legislators will have contact
information for in-district offices listed.
House Judiciary
Jeff Barker, Co-Chair (D) – Aloha, (503)
986-1428
Wayne Krieger, Co-Chair (R) – Gold Beach,
(503) 986-1401
Chris Garrett, Co-Vice Chair (D) – Lake
Oswego, (503) 986-1438
Wally Hicks, Co-Vice Chair (R) – Grants
Pass, (503) 986-1403
Mary Nolan (D) – Southwest Portland, (503)
986-1436
Andy Olson (R) (503) – Albany, (503) 9861415
Mike Schaufler (D) – Happy Valley, (503)
986-1448
Carolyn Tomei (D) – Milawaukie, (503)
986-1441
Matt Wand (R) – Troutdale, (503) 986-1449
Gene Whisnant (R) – Sunriver, (503) 9861453
Senate Judiciary
Floyd Prozanski (D), Chair – South Lane/
North Douglas Counties, (503) 986-1704
Jeff Kruse (R), Vice Chair – Roseburg
(503) 986-1701
Jackie Dingfelder (D) – Portland
(Mt. Tabor/Parkrose), (503) 986-1723
Suzanne Bonamici (D) – N.W. Portland/
Beaverton, (503) 986-1717
Doug Whitsett (R) – Klamath Falls, (503)
986-1728
Ways and Means, Public Safety Subcommittee
Sen. Jackie Winters (R), Co-Chair – Salem,
(503) 986-1710
Rep. Mary Nolan (D) Co-Chair – Southwest
Portland, (503) 986-1436

OCDLA’s Keep Me Current plan allows owners of the Search and
Seizure and Felony Sentencing in Oregon manuals to receive
twice-a-year updates automatically. We bill you yearly for the updates, and you no longer need to wonder if your manuals are out of
date. Call OCDLA to sign up, or visit ocdla.org to order the Keep Me
Current plan for either Search and Seizure or Felony Sentencing
in Oregon.
ocdla.org
The Oregon Defense Attorney

Call Your
Legislators!
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Rep. Greg Smith (R) Co-Chair – La Grande,
(503) 986-1457
Rep. Jeff Barker (D) – Aloha, (503) 9861428
Rep. Wally Hicks (R) – Grants Pass, (503)
986-1403
Joanne Verger (D) – Coos Bay, (503) 9861705
Rod Monroe (D) – Portland (Happy Valley/
Gresham), (503) 986-1724
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A Practical Guide to
Handling Servicemember
Cases Involving PTSD and TBI

“With better
police work, those
veterans would
still be alive....”

OSB CLE to be held March 18, 2011

Member Perspective

By Jesse Wm. Barton

March/April 2011

T

he recent police shootings of military
veterans, leaving Anthony McDowell, Thomas
Higginbotham, and Nikkolas Lookabill dead and
Michael Mason paralyzed, prove the urgency of
proactive defense bar involvement in veterandefendant cases.
With better police work, those veterans would
still be alive or, in Mason’s case, would not be
paralyzed.
But what if those veterans had survived their
run-ins with the law, alive and well? Thanks to
the prosecution bar’s slavish adherence to the
(discredited) “broken windows” theory, those
four men—like so many (too many) of their
fellow veterans—might now be facing criminal
prosecution.
And that’s the point. No one has trouble
sympathizing with McDowell, Higginbotham,
Lookabill, and Mason, who are dead or gravely
injured, and are beyond prosecution. But to
paraphrase Kipling, whose is the charge of their
fellow veterans who are healthy enough to face
prosecution?
At the 2010 OCDLA Winter Conference, I was
afforded the privilege of presenting on the topic,
“Recognizing & Mastering the Legal Issues in
Prosecutions of Veterans.” My goal, which I hope I
met to some degree, was to brief attendees on the
issues they’re likely to face in veteran-defendant
cases, and to share the reasons for my passion
about this subject.
My presentation was sort of a “pilot” to a daylong CLE the Oregon State Bar is sponsoring called
“Staying Ahead of the Curve: A Practical Guide to
Handling Servicemember Cases Involving PostTraumatic Stress Disorder & Traumatic Brain Injury.”
It will be held March 18, 2011, at the bar center
in Tigard, and will be videotaped for replays at
numerous locations around the state.
The key phrase in the CLE’s lengthy title is “A
Practical Guide.” The program’s structure assumes
attendees already have a basic knowledge of things
6

as how service-connected Post-Traumatic Stress
Disorder and Traumatic Brain Injury factor into the
representation of veteran-defendants.
Instead of addressing the basics, the CLE will
emphasize the “how” and the “what.” How does
a lawyer go about representing a veteran? What
should the lawyer look for in forming defense
theories? What resources are available to the
lawyer, and what resources should the lawyer use?
What can a lawyer learn from those with prior
experience representing veteran-defendants?
The CLE will start with a review of the state’s
(if not the nation’s) preeminent veteran-defendant
case, State v. Jessie Bratcher—a case that “ran the
gamut” of the issues defense lawyers confront in
veteran-defendant cases. The Bratcher defense team
of OCDLA members Markku Sario, Robert “Bob”
Stanulis, and William “Bud” Brown will break
down the case: how it started, how it evolved, what
they learned from it and, most of all, what they did
to secure a guilty-but-insane verdict for a young
veteran charged with murder.
After additional presentations, including
one from Belinda “Linda” Maddy, the Veterans
Justice Outreach Coordinator at the Portland
Veterans Administration Medical Center, the
CLE will conclude with the attendees addressing
hypothetical veteran-defendant cases. This will be
done through a type of breakout session, where
attendees will divide into groups to analyze
hypothetical cases and then develop proposed
solutions. Afterwards, the groups will reassemble
and jointly discuss their cases and proposed
solutions.
I strongly encourage OCDLA members to
attend this CLE. Please join me on March 18, or
stop in at the location nearest you for a video
replay.
OCDLA Member Jesse Wm. Barton is an attorney in Salem.
He speaks regularly at OCDLA seminars and is the author of
Felony Sentencing in Oregon: Guidelines, Statutes, Cases.
The Oregon Defense Attorney

The Essential Reference Tool

Major Crimes and Defenses
The first place to turn when you get a major case
• Dissect and organize the case from day one
• Preview new case law and statute changes
• Successfully direct the investigation
• Develop winning motions and trial strategies
• Guide the case to a successful conclusion
Revised and updated second edition – Complete with

David T. McDonald &
Patrick John Sweeney Editors
plus dozens of OCDLA members who
contributed revisions and updates.

• Statutes, Case Law, Jury Instructions
• Dozens of Practice Tips and Case Strategies
• Sentencing Law and Advocacy

2010 edition, $285 members, $335 nonmembers
$240 PDF download (members only)
Single sections available for download too (members only)

541.686.8716 or online: ocdla.org

SAVE! — Order the PDF Download online and save $40!

Felony Sentencing in Oregon:
Guidelines, Statutes, Cases

			

2008 edition includes March 2011 Update
The manual includes:
•
•
•
•

by Jesse Wm. Barton

•
•
•
•

March 2011 Update ($45 value)
March 2010 Sentencing Guidelines Grid
Comprehensive coverage of administrative and statutory law and
significant case law issued since the guidelines inception in 1989
Overviews of must-know constitutional challenges to
sentencing options
A handy quick-reference guide to the manual’s major topics
Table of cases
Subject index
Practice tips and suggestions from a defense perspective

ocdla.org

/ (541) 686-8716
$255 members / $305 nonmembers
The Oregon Defense Attorney

FREE SHIPPING!
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The Dealth Penalty
in Oregon: 2010

“No one has been
executed in Oregon since
1997 when Harry Moore
‘volunteered’.”

D e a t h Pe n a l t y D e fe n s e

By Jeff Ellis

P

erhaps more so than any other year in recent
history, 2010 demonstrated Oregon’s wildly
conflicted approach to capital punishment. We did
not execute anyone this year. In fact, not a single
death sentence has even moved into the Ninth
Circuit. In short, no one is near execution.
On the other hand, we keep sentencing
individuals to death—guaranteeing decades of
expensive litigation. While the national trend is
decidedly downward, Oregon has not experienced
the sharp decline that other states have seen.
Instead, if you include the death sentences imposed
last year, the last decade saw a slight increase
in death sentences as compared to the 1990’s.
Oregon’s death row is the 19th largest in the nation.

The National Picture
Executions declined by 12 percent in 2010, compared
to 2009. Death sentences remained near a record
low; 114 people were sentenced to death in our
nation in 2010, compared to 234 death sentences
two years earlier. Texas only had eight new death
sentences imposed in 2010. Many of the “big users”
of the death penalty saw significant drop-offs in new
death sentences imposed over the last decade. (See
Table 1.)
Carrying out the death penalty was reserved to
a handful of states, mostly in the South. However,
Washington State executed Cal Brown, its second
non-volunteer execution and fifth post-Furman.
The Ninth Circuit, which has overturned a high
percentage of death sentences over the last decade,
appears to have responded to the high percentage
of reversals by the United States Supreme Court
and has affirmed a number of death sentences,
especially over the last two years.
In sum, while a national perspective supports
the conclusion that the death penalty is fading,
it is not fading quite so quickly in Oregon or in
the West. Further, in the West the risk of death
sentences ending in execution has likely increased
over the last few years.

The Oregon Defense Attorney
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Oregon
First, the good news. No one was executed in
2010. No one has been executed in Oregon
since 1997 when Harry Moore “volunteered.”
Excluding volunteers, no one has been executed in
Oregon “against his will” since 1962 when Leeroy
McGahuey was executed in the gas chamber.
As of the end of 2010, there are no Oregon
death sentences under review in the Ninth Circuit
and very few in federal habeas. Thus, it appears no
person is close to execution.
The Oregon appellate courts decided two death
penalty cases in 2010. Both were losses. Haugen lost
on direct appeal; Montez lost his post-conviction
appeal to the Court of Appeals. It is, of course, hard
to discern trends in the Oregon appellate courts from
a sample of two cases. However, what both cases
make fairly clear is that the appellate courts are
resistant to novel arguments and are willing to view
facts in the light least favorable to capital defendants,
even when not required by standards of review.
There was a time when the Oregon appellate court
actively “tinkered with the machinery of death.”
While there is reason to believe that will happen in
future cases, it did not happen last year.
Five people were sentenced to death by Oregon
juries. One of those death sentences involved the
reimposition of a death sentence previously reversed.
This is the highest number of death sentences
imposed by juries in Oregon since 1994.
As a result, the population of death row, which
was recently moved to the IMU, continues to climb.
(See Table 2.)
Over the last decade, Oregon juries have
returned death sentences in 50 percent of the cases
that have proceeded to penalty phase.
Looking at the bigger group of “death eligible
cases” produces a different result. A very small
number of death eligible cases result in death
sentences. (See Table 3.)
Continued on next page

OCDLA member Jeff Ellis is co-chair of the Capital Defenders
group, and director of the Oregon Capital Resource Center.
March/April 2011

Table 1.

DEATH PENALTY Continued from previous page.

In 2010, there were 23 death eligible cases
which resulted in sentences less than death.
This included two dismissals of charges, three
acquittals, and one case where the jury returned
life with parole sentences.
Certain aggravating factors turn up more
often when a defendant is sentenced to death.
(See Table 4.)
Cases at the trial level take a long time to
either be resolved to life or to go to trial. This
is most likely the result of a culture among
prosecutors to use the death penalty as the
ultimate bargaining chip for plea negotiations.
The difference in the time to plea to the time to
trial is relatively minimal. (See Table 5.) From a
financial and efficiency standpoint, the Oregon
death penalty scheme wastes a great deal of time
and money by treating cases as death penalty
cases when it is clear that a death sentence will
never be imposed.

Table 2.

Conclusions
Oregon is a mid-level user of the death penalty in
terms of death sentences imposed, but a low-level
user in terms of executions. In addition, because
there have not been any recent high-profile,
wrongful-conviction exonerations, most Oregon
juries (convinced of the correctness of their guilt
verdict) do not view Oregon’s death penalty as
broken in that respect. Instead, we may well be
at a time and place where juries impose death
because they believe it will most likely result in
true life given the lack of executions.
The “real story” of Oregon’s death penalty
appears to be the one that plays out in the
back rooms and not on the front page. The vast
majority of death eligible cases are settled for a
less than death sentence.
On the other hand, it takes far too long to
get to settlement. In addition, significant ethical
questions exist where the death penalty is used
to extract a guilty plea, especially where the case
clearly is not one where death is routinely sought
or imposed. The absence of formalized discretion
by prosecutors to take the death penalty “off the
table” without seeking a guilty plea in return is
probably the single biggest reason that Oregon
has 36 men on death row, while our neighbor to
the north, Washington, only has eight.
Perhaps we will soon relegate discussions
of the death penalty in Oregon to the dustbins

Table 3.

Table 4.

Continued on next page
The Oregon Defense Attorney
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DEATH PENALTY Continued from previous page.
Table 5.

of history. In the
meantime, a
dedicated and
talented group
of lawyers,
investigators,
mitigation
specialists and
other capital
defense team
members are
fighting hard each
day to make that
a reality—if not
for all, then for
the sake of their
clients.

Oregon Criminal Defense Lawyers Association

June 16–18, 2011

2011 Annual Conference

Seventh Mountain Resort, Bend
FOR LODGING CALL 1-888-784-4386 and ask for Sharron Stewart.

Special Guest Speakers
Tom Plunkett, St. Paul, Minnesota
Using PowerPoint to Win Trials
Marjorie Russell, Thomas M. Cooley Law School, Lansing, Michigan
Creating a Group Identity with a Jury
Successfully Developing the Presumption of Innocence

Plus

Jury Instructions • Electronic Evidence • Appellate Update • Three Juvenile Law Breakouts
Three Immigration Law Breakouts • Science and Persuasion • How Juries Think
Framing, How You Say It Means More than What You Say • Victims Rights • AND MORE!
Visit ocdla.org for program updates and registration.
The Oregon Defense Attorney
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OCDLA Annual
Conference
Registration
June 16–18, 2011

Name for Badge___________________________________________________________________

Seventh Mountain
Resort, Bend

Phone_ _______________________________________Fax_________________________________

Who may attend?
Program open only to OCDLA
members, other defense lawyers and
those professionals and law students
directly involved in the defense
function.
What’s included in the fee?
• Seminar Admission (Thur-Sat)
• Written Materials: hardcopy & CD
• Thursday Evening Barbecue
• Friday Business Luncheon
• Friday Night Receptions
• Two Continental Breakfasts
• Hot Breakfast Saturday
• Refreshments at the Breaks
• CLE Credit
• Networking, relaxing & a great time!
Lodging / Seventh Mountain Resort
CALL 1-888-784-4386 and ask
for Sharron Stewart. Or visit
seventhmountain.com. Use group
code 10968T. Lodging rates begin at
$99 for a premium efficiency studio
with one bed, and range up to $299
for a 3-bedroom condo with four
bedrooms. OCDLA room rates may not
be available after May 15.

Registrant Information
Name_______________________________________ Bar # / PSID #_ ________________________
Address__________________________________________________________________________
City_ _________________________________________ State____________ Zip________________
Email____________________________________________________________________________

CLE Tuition and Materials
Early Bird (by 6/6)
OCDLA/WACDL/WDA Lawyer
Nonmembers:

Standard (after 6/6)

r $345

r $370

=

$_____

Nonlawyer

r $265

r $290

=

$_____

Lawyer:

r $425

r $450

=

$_____

Nonlawyer

r $300

r $325

=

$_____

-

$_____
$_____

The above options include hardcopy written material with a CD.

Save resources and money: choose either a download or a CD
r Download materials from OCDLA’s web site (subtract $25)
r CD only, no hardcopy (subtract $25)

Conference Activities
Thursday Evening Barbecue and Craft Fair for attendees, family and friends
= $FREE
Thursday Evening Members Craft Fair
r Yes, reserve me a space at the members craft fair. OCDLA members (including friends & familiy of
members) display and sell personally handmade crafts during the Thursday evening barbecue. The
craftsperson must be in attendance at all times. 10% of proceeds donated to OCDLA.
Thursday Night Texas Hold ’Em Tournament, 7:30–11:00p.m.
r Entry Fee		
$75/person
x _____

=

$_____

Friday First-timers Reception & Job Fair

=

$FREE

Friday Evening Reception and Silent Auction

=

$FREE

Rideshare, Lodgingshare
Share a ride to or a room at the
conference. Visit www.ocdla.org/
rideshare.php

Maui Raffle Tickets r $20 each r $50 for 3
r $100 for 6
= $_____
Raffle winner receives a four night trip for two to Maui for OCDLA’s Nov. 6–10, 2011, Sunny Climate Seminar
(includes roundtrip airfare from Portland and one Sunny Climate CLE registration) or $1,200 in cash.

Registration
Online: www.ocdla.org
phone: (541) 686-8716
fax: (541) 686-2319
mail: 9
 6 E. Broadway, Ste. 5,
Eugene, OR 97401. Postmark by 6/6 for
Early Bird discount.

r Written materials (hardcopy and CD) & audio for credit, $300, members only
r Written materials (CD only) & audio for credit, $285, members only

Kids’ Night Out
Kids ages 4–12 enjoy a night out on
Friday from 8–11 p.m. $20 per child,
see registration form.

Offer good only for those who are registering for the Annual Conference and joining OCDLA for the first time.

Need financial assistance?
Contact OCDLA by June 6 concerning
partial scholarships, extended
payment plans or creative payment
arrangements.

Can’t Attend?—Get the Audio and Written Materials
=
=

$_____
$_____

=

$_____

OCDLA Scholarship Fund
r $
 25 donation to assist members who would otherwise be unable to attend

Membership — Join OCDLA now and get four months of free membership — thru June 2011!
Bar entry 2007 to 2010
Bar entry 2006 or earlier
Non-lawyer Professional Membership
Bar entry 2011—New Bar Admittee

r
r
r
r

$195 new membership
$285 new membership
$115 new membership
$50 new member

=
=
=

$_____
$_____
$_____

=

$_____

Payment Information
Payment must accompany registration.

r Check enclosed

r VISA/MC/AMEX/Discover

Total

___________________________________________________________________________________________
Name on Card

Card Number

Exp. Date

Billing Zip

Cancellations
Seminar cancellations made by noon
on June 15 receive a refund less a $25
cancellation fee. No-shows will be sent
the written material & audio CDs.
The Oregon Defense Attorney
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State v. Kathleen
Ruth Blankenship

Reese’s Pieces

By Susan Elizabeth Reese

March/April 2011

Case: State v. Kathleen Ruth Blankenship
Defense Counsel: Jack Morris, Brian Starns
Investigator: Jerry Brown
Defense Legal Asst.: Jessica Parrott
Court: Umatilla County Circuit Court
Judge: The Honorable Garry Reynolds
Prosecutors: Christopher Brauer, Dean Gushwa,
Rachel Bridges, Assistant Attorney General
Charge: Murder in the first degree
Resolution: Guilty plea to manslaughter with a
sentence of credit for time served

O

n April 7, 2011, exactly ten years to the day
after Kathleen Blankenship was arrested and
charged with murder, she will walk out of Coffee
Creek to freedom.
In the spring of 2001, Ms. Blankenship and her
two sons from a previous marriage were suffering
in an abusive relationship with Ms. Blankenship’s
husband, Walter Blankenship, a former police
officer. Kathleen and Walter ran a stove and spa
business together in Stanfield, Oregon. Walter had
left the police department after a car chase in which
his automobile had been shot at. The Blankenships
had paid too much for their business, and it was
failing. They were locked into payments to the
previous owner and, in fact, each of them had
been required to maintain a life insurance policy
to secure those payments. At the same time, the
marriage was deteriorating and they were in the
process of a separation.
There were arguments, fights, and threats. The
evening before and the morning of Walter’s shooting
death, he threatened his wife by putting a gun to her
head. The evidence eventually established that on
the morning of the shooting, Walter pulled out his
.40 caliber handgun, threatened Kathleen, calmed
down, and put the gun back in his bedside dresser.
Kathleen managed to get the gun and put it in her
own drawer. According to defense evidence, when
Walter again sat up in the bed and reached for the
gun, Kathleen grabbed it and shot him as he moved
toward her. He continued to come after her, and she
fired another shot. As he continued his attack, she
fired a third shot into his face which killed him. She
12

“For Kathleen Blankenship,
who will turn 48 next
month, the result was a
new life and an opportunity
to renew her relationship
with her two sons.”

was arrested the following morning and charged
with his murder.
Ms. Blankenship was first tried in 2003. The
prosecution claimed that she executed her husband
in an effort to cash in on his large life insurance
policy, which each of the couple maintained for
the business. The defense called Dr. Reid Meloy,
an expert from Los Angeles, who testified about the
concept of “catathymic homicide,” a phenomenon
by which one member in a close relationship
kills another. Because he had not evaluated Ms.
Blankenship, however, Judge Reynolds granted the
state’s motion to strike his testimony.
The defense filed a notice of intent to offer
evidence that Ms. Blankenship suffered from extreme
emotional disturbance at the time of the crime. At
the state’s request, Dr. Scott Reichlin evaluated her
at the state hospital in 2002. Dr. Reichlin prepared a
report which “ruled out extreme emotional distress”
largely because he did not believe Ms. Blankenship’s
version of events, and he said that there was no
corroboration for her story. The jury convicted her
of murder in 2003. The Oregon Court of Appeals
upheld her conviction without opinion. The Oregon
Supreme Court denied review, as did the United
States Supreme Court.
Washington County attorney Vicki Vernon
represented Ms. Blankenship in a post-conviction
proceeding. After a trial in Washington County
Circuit Court, Judge Stephen Price allowed postconviction relief. Judge Price found that because
trial counsel had not allowed Ms. Blankenship to
testify, she was denied a fair trial. Judge Price ordered
that her case be returned to Umatilla County for a
new trial. Ms. Blankenship returned to the Umatilla
Continued on next page
OCDLA Life Member Susan Elizabeth Reese practices law in
Portland. She serves on OCDLA’s Education Committee.
OCDLA member Jack Morris practices law in Hood River and
The Dalles.
OCDLA member Brian Starns practices law in Hood River.
OCDLA member Jerry Brown is an investigator based in
Pasco, Washington.
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and was therefore unavailable. After some delay in learning
who would be in charge of the case, Defense Attorney Morris
received a phone call from Rachel Bridges, an Assistant
Attorney General, who took over. In an effort to resolve the
case with a manslaughter plea, which Ms. Blankenship always
considered appropriate, Mr. Morris asked for a settlement
conference before Judge Charles Luukinen.
Gushwa publicly had estimated the cost of Ms.
Blankenship’s original trial at over one million dollars,
and his successor faced that expense or more for a retrial.
Nevertheless, Ms. Bridges refused even to attend the
settlement conference. Judge Luukinen and the defense team
spent two fruitless days in November in an effort to bring the
prosecution to the table to negotiate.
Afterwards, the state made another request for an expert
to evaluate Ms. Blankenship. Although Judge Reynolds
allowed the request, he insisted that the report be completed
and forwarded to the defense by January. The state made
repeated efforts to postpone the trial again, and the defense
vigorously opposed each one. Forced to prepare for a trial
estimated to last at least four weeks beginning February 1,
the prosecution finally reconsidered. At the eleventh hour,
Ms. Bridges said that Ms. Blankenship could enter a plea to
the charge of manslaughter and receive credit for the years
she had already served in custody.
In late January, with less than a week before the new
trial was to begin, Kathleen Blankenship appeared in court
through a video proceeding and admitted to killing her
husband while “under the influence of extreme emotional
disturbance.” Before the proceeding concluded, the defense
pointed out that on just the previous Friday the state
provided nearly 6,000 pages of material which had not
been offered before. The judge took the prosecution to task,
declaring that he was completely “dismayed” by the way the
case had been handled.
For Kathleen Blankenship, who will turn 48 years old
next month, the result was a new life and an opportunity
to renew her relationship with her two sons. The boys, who
were 9 and 10 years old at the time of the event, are now
adults who will drive down to bring her home from prison
when she is released.

REESE’S PIECES Continued from previous page.

County Jail on May 14, 2009, and the defense team of
Morris, Olson, Smith, Starns and Raschio began their massive
preparation for a new trial.
Investigator Brown found witnesses who verified that
Walter Blankenship had an explosive temper. The defense
brought back Dr. Meloy to complete an evaluation of Ms.
Blankenship. He concluded not only that she labored
under an extreme emotional disturbance at the time of
the shooting, but also that she reacted in self-defense. Dr.
Anne-Marie Smith, who usually conducts evaluations for the
Oregon State Hospital, agreed with this assessment.
The state asked Dr. Reichlin to update his report on
Ms. Blankenship. This time, surprisingly, he stated that he
“could no longer rule out” extreme emotional distress. His
unusual report, produced four months after his evaluation
in April 2010, also included his opinion that he believed it
inappropriate for a mental health professional to issue an
opinion agreeing that a defendant suffered from an extreme
emotional distress. He asserted,
If the truest picture is closer to the account given to
the defendant’s experts, then I think it is inadvisable
for the mental health professional to formulate
an opinion….by the nature of the legal standard
associated with extreme emotional disturbance, it is
easier for the forensic expert to formulate a negative
conclusion than a positive one…
Almost everyone knows that emotions can be
faked… however, if the emotions are real then the
mental health expert can provide some explanations
that relate to and explain the emotions. But… it is
best that the jury be allowed to weigh the factors
leading to a conclusion.
As a result of Reichlin’s conclusions on the eve of trial
last fall, the state filed a motion to continue the trial and to
secure an additional evaluation. Shortly thereafter, prosecutor
Gushwa left his office after being charged with several
counts of official misconduct. His original co-counsel at trial,
Christopher Brauer, had ascended to the circuit court bench

Have a favorite legal blog or
web resource?
Send the link to tmay@ocdla.org and
we’ll add it to the OCDLA website.
The Oregon Defense Attorney
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Women Charged
with Sexual Offenses

“... psychotherapists
have estimated that
over half of their clients
reported ... sexual abuse
by a female.”

By Pamela S. Buchanan, Psy.D., and Linda M. Grounds, Ph.D.

S ex O ffe n s e s

Research regarding sex offenders has increased significantly in recent years, but the vast majority of the
literature focuses on understanding the characteristics, risk factors, and effective treatment methods of male
sex offenders, while almost completely ignoring women charged with sexual offenses. In fact, before 1986
there was no official data regarding female sex offenders. In this article, we offer an overview of current
data and perspectives on women charged with sexual offenses and some of the psychological factors that
should be considered in these cases. It should be emphasized that the following information is based on
research which is only in its infancy and should be interpreted with that in mind.

March/April 2011

T

he rates at which women are charged with
sexual offenses are increasing, and, contrary to
general assumptions, there is evidence that female
sex offenders engage in a variety of behaviors,
including rape and child molestation. In 2001 the
U.S. Department of Justice reported that 1.2 percent
of individuals charged with forcible rape and 8
percent charged with a sexual offense were female.
In addition, the rate of female sex offending based
on self-report studies is significantly higher than
official reports. For example, some psychotherapists
have estimated that over half of their psychotherapy
clients reported having experienced some form of
sexual abuse by a female during childhood.

Typologies
Typologies have been established to better
understand and classify female sex offenders by
their motivation to engage in sexual offenses,
although it should be noted again that given the
limited data in this area these typologies remain to
be confirmed by additional research. In addition, an
individual may fit two or more of these categories.
However, an understanding of the offender’s
best-fit typology may be helpful to the trier of fact
in assessing risk and areas of treatment focus for
female sex offenders.
Thus far, five main categories of female sex
offenders have been identified in the relevant
research: (1) teacher/lover, (2) predisposed molester,
(3) male-coerced molester, (4) experimenter/
exploiter, and (5) the psychologically disturbed
individual. The “teacher/lover” sex offender views
herself as an equal to her victim and usually does
not engage in coercive behaviors per se. The
offender has no feelings of wanting to harm her
victim and does not regard her partner as a victim.
14

Examples of this type of female offender include
highly publicized cases like Mary Kay LeTourneau
and Sandra Giesel. These women are often viewed
as emotionally immature with profound difficulties
maintaining intimate adult relationships.
The intergenerationally predisposed offender
comes from a family where sexual abuse has often
occurred for multiple generations. The offender
was typically repeatedly abused as a child and
may view sexual abuse as a normative family
experience. The male-coerced woman charged with
a sexual offense is typically a passive mother who is
dominated and coerced by her partner to abuse or
participate in the abuse of her own children. These
women are often characterized by low intelligence,
dependence on men, low assertiveness, and
fearfulness, all of which are factors often found in
women who commit non-sexual offenses with a
male co-defendant. Although research is presently
limited in this area, these characteristics may
be indicative of dependent personality disorder/
features and the role of pathological dependence
among women charged with sexual offenses and
may be relevant considerations when women
charged with sexual offenses are being evaluated.
Continued on next page
Dr. Linda Grounds is a clinical and forensic psychologist
in Portland, Oregon who evaluates defendants in both state
and federal cases. She has a special interest in psychological
evaluations in complex cases and cases involving women
defendants.
Dr. Pamela Buchanan is a Psychologist Resident working
under the supervision of Dr. Grounds. She has a strong
interest in evaluating women charged with sexual offense and
dependency cases as well as general forensic evaluation. They can
be reached at 503.242.9833, DrLGrounds@comcast.net. or
dr.pamela.buchanan@gmail.com.
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offenders. While polygraphs may also be quite useful with
female sex offenders, the vaginal plethysmograph (which
measures vaginal blood volume, vaginal pulse rate, and
amplitude and response duration to different sexual stimuli)
is controversial at this time and has not been sufficiently
researched. Furthermore, actuarial measures such as the
commonly used Static-99 which examines static risk factors
(i.e., criminal history, history of substance abuse, etc.) cannot
be used with women charged/convicted of sexual offenses
because there is no normative data regarding these women.
Regardless of gender, dynamic risk factors (those believed to
be changeable) should be assessed, e.g., antisocial attitudes,
beliefs about children, etc.

SEX OFFENDERS Continued from previous page.

The experimenter/exploiter offender is usually a minor
who exploits a younger child. These offenders typically
victimize children they have access to, for example,
through babysitting or in their neighborhood. Lastly, the
psychologically disturbed offender often has psychotic
characteristics. The offender is unable to perceive reality and
frequently has a diagnosis of schizophrenia.
In general, there is some consensus in the field that
most female sex offenders are motivated to meet their own
emotional needs, reenact their own abuse as a child, or
obtain power and control.

Treatment

Characteristics

It is difficult to evaluate the effectiveness of treatment
programs for female sex offenders given the limited number
of reported offenders and very little published data, but
at this time it is believed that many may be amenable to
treatment. The literature suggests that treatment with female
sex offenders should address their history of meeting their
emotional needs in destructive ways, which appears to be
an integral offending pattern as many female sex offenders
try to reduce their negative emotional states through
sexual offending. Other targets of treatment should include
addressing the woman’s own abuse history, interpersonal
skills deficits, pro-offending attitudes, emotional loneliness,
subassertiveness, and self-esteem issues. It may also be
beneficial to address treatment needs based on female
sex offender typology patterns and motivation, as well as
enhancing the offender’s innate capabilities that provide a
viable alternative to a criminal lifestyle and reduce future
sexual offending.

In addition to typologies, there are several commonalities
among female sex offenders. Between 72 and 90 percent
of female sex offenders experienced sexual and/or physical
abuse as a child. Female sex offenders often have high rates
of psychopathology, with the most prevalent psychological
disturbances being personality disorders, depression,
substance abuse, suicidal ideation, and poor coping
skills. In addition, fully 22 percent of female sex offenders
meet criteria for either borderline intelligence or mental
retardation. The literature also suggests that most female sex
offenders use less force and violence during sexual abuse
than male sex offenders. Furthermore, female sex offenders
tend to choose victims of either gender who are 10 years old
or younger, contrary to what is often reported in the media.
There are also similarities among female sex offenders
in the offending process. Many females use tactics such
as grooming children; once the abusive situation has been
established they overcome their inhibitions and guilt through
cognitive distortions, similar to their male counterparts.
Finally, the average age of a female sex offender at the time of
arrest is often between 26 and 36 years old, whereas male sex
offenders are typically several years older at the time of arrest.
It should be emphasized that the age at arrest is not indicative
of the age of onset of sexual offending by the woman.

Summary
As with non-sexual criminal charges, it is probable that
increasing numbers of women will be charged with sexual
offenses. There are a number of things to consider if you
have a female client accused of a sexual offense. In our
opinion, a thorough psychological evaluation of a woman
charged with a sexual offense should be conducted,
including an assessment of her intellectual functioning and
formal intelligence testing if appropriate as well as standard
psychological testing (e.g., MMPI-2, Personality Assessment
Inventory, measures of psychopathy).
In addition, a standard clinical interview with the client,
behavioral observations, assessment of sexual offense history/
characteristics, and physiological tests (i.e., polygraph), are
important sources of data. Further considerations include
dynamic risk factors, treatment amenability assessment,
substance abuse assessment, and risk management

Risk Assessment
As is generally the case in the field, the research on female
sex offender risk assessments is very limited. However,
several factors may be related to reoffending and should be
considered by experts when conducting risk assessments of
women charged with sexual offenses: their history of past
offending, non-incest offending, solo-offending, antisocial
attitudes and associates, psychopathy, substance abuse
as a precursor to offending, problematic relationships,
emotional dyscontrol, intellectual deficits, psychological
factors (e.g., immaturity, dependency, psychotic symptoms)
and deviant sexual arousal patterns. Often, polygraphs
and penile plethysmographs are used to assess male sex
The Oregon Defense Attorney
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Help Shape the Vision of
OCDLA for the Next 30 Years
A Message From the President

Board Elections

Seeking board members
OCDLA seeks strong, dynamic leaders with a
high level of energy and a passion for helping
the Association maximize its potential as the
best organization of its kind in the nation. The
ideal candidates will have a long-term vision for
the Association and a willingness to “roll up the
sleeves” and engage in policy development and
substantial fund-raising roles.
OCDLA will elect members to the Board of
Directors for Districts 3, 5, and 6 positions during
the 2011 Annual Conference at the Seventh
Mountain Resort in Bend. All Board nominations
must be received by OCDLA Executive Director
John Potter by 5:00 p.m. on Monday, June 13.
Candidates will have the opportunity to present
statements to attendees at the conference June
16–18. There are 14 Directors on the Board.
OCDLA History
OCDLA was incorporated in 1979 by a group of
dedicated criminal defense lawyers committed
to improving the quality of defense services, and
protecting the constitutional and legal rights of
Oregon citizens.
OCDLA’s membership has grown from 27
“members” in 1979 to over 1,200 members
currently. No similar organization in the nation can
match these membership numbers on a per-capita
basis. OCDLA’s phenomenal growth is due to the
work of dedicated Board members, a talented staff
and the unrelenting quest for excellence driven by
the Association’s members. In Fiscal Year 1979/80,
OCDLA’s first full year of operation, 80 percent of
the $40,000 operating budget came from federal
grant funds. That funding source dried up in less
than two years. Today’s budget is $885,494;
99 percent comes directly from the membership.
CAPITAL CAMPAIGN
OCDLA is currently conducting a capital campaign
feasibility study to assess support for a building for
OCDLA and technology upgrades. Final results,
to be presented to the board in April, will help the
Board determine next steps. Whatever shape the
capital campaign takes, Board members will play
key leadership roles in its development.
March/April 2011
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Working on the Oregon Criminal Defense
Lawyers’ Board of Directors is a richly fulfilling
volunteer activity. In a time when basic
constitutional rights are under assault from the
left and the right, there needs to be a voice
of reason. A voice that says, “Stop, don’t you
remember: ‘We hold these truths to be self
evident’.” For the past 30 years, OCDLA has
been the voice of reason in Oregon on criminal
justice issues, and you can help articulate the
voice for the next 30 years.
We educate the public and the legislature.
But continuing legal education is the core
mission of our organization. The board ensures
the best CLEs in the country are provided
to Oregon criminal defenders and juvenile
practitioners. The board decides the CLE
topics and, in collaboration with the Education
Committee, designs and promotes the CLEs.
Being on the board means you help educate the
best group of lawyers in the state.
The board is also the financial steward of
the association, and will play an increasingly
prominent role in that arena in the future.
I could go on and on, but let me say it
this way, being on the board is a lot of fun. I
will value the professional relationships, dare
I say friendships, I have developed with other
members of the board for the rest of my career.
The chance to work with such a wonderful
group of committed people has been the real
blessing of being on the board.
Please consider running for the board in
June.
— Rob Raschio, OCDLA President

ELIGIBILITY
If you are a private attorney and work in Districts 3,
5, or 6 you are eligible to run for one of the district
positions.
Jesse Coggins, District 3, will not be running
again. David McDonald, District 5, is eligible to run
again. Tahra Sinks, who holds the District 6 seat, is
not eligible to run again.
This is your chance to throw your hat in the
ring and become more involved, help shape the
Association’s future, and share your unique vision
and talents.
Continued on next page
The Oregon Defense Attorney

NOMINATing PROCEDURE

Board Duties AND
COMMITMENTS
•

Actively participate in the Association’s
fundraising efforts which include:
1) the capital campaign currently under
development; 2) the development of
OCDLA’s first Annual Campaign; 3) selling
raffle tickets; 4) procuring auction items

•

Attend approximately five board meetings
per year, usually in conjunction with an
OCDLA seminar.

•

Attend a three-day retreat in July.

•

Participate in conference calls as
scheduled.

•

•

Complete the Board of Directors Nomination Form on
this page and return it to OCDLA by Monday, June 13, to
be included in the printed ballot. You may also telephone
or email your nominations to John Potter, (541) 686-8716,
jpotter@ocdla.org.
District 3: C
 oos, Curry, Douglas, Jackson,
Josephine
District 5: Multnomah
District 6: Clackamas, Linn, Marion

Important Dates
April 15 — Deadline to submit candidate
statement and photo and have them
included in the May–June Oregon Defense
Attorney.

Write an article for the Board Perspective
column in the Oregon Defense Attorney.
(Board President writes the “View From
Here” in every issue of the Oregon
Defense Attorney.)

June 13 — Deadline to declare and appear
on the printed ballot.

Support OCDLA generally and encourage
member participation.

2011 OCDLA Board of Directors Nomination Form
❐ I want to nominate myself for an OCDLA Board seat in District #: ❐ 3

❐5

❐6

❐ I want to nominate the following private bar member(s) for an OCDLA Board seat.
(You may nominate more than one person.)
Nominee #1
Name:_______________________________________

District #:

❐3

❐5

❐6

Nominee #2
Name:_______________________________________

District #:

❐3

❐5

❐6

Nominee #3
Name:_______________________________________

District #:

❐3

❐5

❐6

DEADLINES
Nominations must be made by 5 p.m. on Monday, June 13, 2011, to be included on the printed ballot.
If you wish to have a photo and candidate statement printed in the May/June issue of the Oregon Defense
Attorney you must submit these items to OCDLA by Friday, April 15.

RETURN THIS FORM TO:
OCDLA, 96 East Broadway, Suite 5, Eugene, OR 97401. You may also telephone your nominations to OCDLA
Executive Director John Potter at (541) 686-8716 or email jpotter@ocdla.org by June 13.
The Oregon Defense Attorney
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Understanding Value in
the Context of Criminal
Trials and Restitution

“Replacement
cost may not be
an acceptable
measure of
damages because
it creates a
windfall.”

Appellate Perspective

By Erik Blumenthal

March/April 2011

A

scertaining the value of property can be a
vexing but critical issue in a criminal case.
“Property” is defined in part as “any article,
substance or thing of value,” ORS 164.005(5)
(emphasis added). Thus, for nearly every property
crime, the state must establish a value as an
element of the offense. State v. King, 118 Or App 4,
6, 846 P2d 412 (1993). Value frequently determines
the classification of property crimes. A successful
defense based on value can make the difference
between presumptive prison and misdemeanor
probation, and may even result in an outright
acquittal.
Value may be even more important in the
context of restitution. Recent years have seen a
general trend in the legislature towards expanding
the scope of restitution to require that defendants
pay a victim the full measure of his or her claimed
economic damages. Restitution has increasingly
become a substitute for civil remedies, and
unfortunately, courts often impose restitution
awards that far exceed what a victim could obtain
in a civil proceeding.

Market Value
The primary measure of property’s value is its
“‘market value’ at the time and place of the crime.”
ORS 164.115(1). “Market value” refers to “what
a willing buyer pays a willing seller.”1 The state
fails to establish market value if it cannot show
that a market exists for the property; that is, that
“willing buyers and sellers engage in arm’s length
transactions, in which the item is traded for value.”2
Market value of property is determined “at the
time and place of the crime.” ORS 164.115. Any
diminution to the value of the property caused
by the crime is immaterial; the relevant point for
assessing market value is the value of the property
at the inception of the crime.3
Thus, the price at which property was originally
purchased, or the price of a comparable new model
of the property should not establish the market
18

value of used property.4 Identifying the relevant
market for property is also a significant factor
affecting market value.5

Replacement Cost and Unascertainable
Values
ORS 164.115(1) provides that “if [market value]
cannot reasonably be ascertained,” the value of
property is measured by its “cost of replacement
within a reasonable time after the crime.” Note that
the plain meaning of ORS 164.115 supports the
view that the state can only turn to replacement
cost if the market value is unascertainable, i.e., that
there is no market for the item.
Replacement cost is the “cost of a substitute
asset that is equivalent to an asset currently held.
The new asset has the same utility but may or may
not be identical to the one replaced.”6 Therefore,
the “state must prove that the stolen property and
the replacement property are of equal effectiveness
or have the same utility.7 In H.S., the state failed to
prove second-degree theft (over $50) because the
state’s evidence that a replacement phone cost $50
did not establish equivalency in ways relevant to
the “effectiveness” or “value” of the stolen phone.8
Determining replacement cost is not as simple as
receiving evidence of the cost of a new version of
the property. Replacement cost must reflect the cost
of property that is of similar utility, condition, and
general worth.
Advocates should be creative in analyzing
the cost of replacement. “Cost of replacement”
has been held in the civil context to refer to “the
restoration of the property to its condition prior
to the injury.”9 If that same understanding were
applied to ORS 164.115(1), the cost of repairs may
be the appropriate measure of replacement.
Finally, ORS 164.115(4) provides that “[w]hen

Continued on next page

OCDLA member Erik Blumenthal is a staff attorney with the
Office of Public Defense Services in Salem.
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useful life of the pole.17 The court rejected applying
replacement cost because “PGE would, in effect, be allowed
to trade a 60-year-old pole, which has survived 23 years past
its projected useful life, for a brand new pole.”18
Preventing the use of replacement costs in restitution
is an area where an attorney may be able to obtain a lower
restitution amount that the value established at trial. Even if
ORS 164.115(1) requires that value at trial be measured by
replacement cost, use of replacement cost in the restitution
context may create an inappropriate windfall.
Another method of assessing property losses is repair
costs. Repair costs may be appropriate if the repairs are
necessary and reasonable.19 However, repair costs should
not exceed the actual diminution in fair market value of the
damaged property.20

APPELLATE PERSPECTIVE Continued from previous page.

the value of property cannot reasonably be ascertained, it
shall be presumed to be an amount less than $50 in a case
of theft, and less than $500 in any other case.” However,
if a fact finder cannot infer that an object has any value at
all, then the state fails to establish the property element of a
property crime.10

Restitution and Civil Damages
Valuation is often critical in the context of restitution.
Restitution awards a victim “economic damages,” a term
drawn from civil compensatory damages. ORS 137.103.
“Economic damages” means “objectively verifiable monetary
losses including but not limited to reasonable charges
necessarily incurred” for certain types of losses. ORS
31.710(2)(a). ORS 31.710(2)(a) does not directly answer the
question of how to value economic damages. The statute
refers to expenses that are “incurred” by a victim, but if the
court uses an inappropriate method of valuation that gives
the victim a windfall, it should be argued that the victim’s
expenses were not “reasonable” or “necessary.”
The statutory and legislative history of ORS 137.103
shows that the legislature intended restitution to match
the damages recoverable in a civil proceeding. Because
restitution focuses on compensating the victim, attorneys
should not assume that the value of property established at
trial is appropriate for restitution. Proof of value at trial is
controlled by the methodology described in ORS 164.115.
However, the restitution statutes, like civil damages
generally, do not follow a rigid framework. Thus, attorneys
should become somewhat familiar with civil damages in
order to obtain the measure of a victim’s losses that is most
favorable to their client.
The purpose of civil damages is to “award just
compensation without enrichment[.]”11 Thus, there “is no
universal test for determining the value of property injured or
destroyed…the mode and amount of proof must be adapted
to the facts of each case.”12 Damages are determined “not
only by what might be right for an injured person to receive
in order to afford just compensation, but also by what is just
to compel the other party to pay[.]”13
Perhaps the most commonly accepted measure of
damage to property is the difference in the fair market value
immediately before and after the defendant’s act.14 However,
if market value cannot be established, or if it violates the rule
of just compensation, a court will employ other means of
determining value.15
Replacement cost may not be an acceptable measure of
damages because it creates a windfall.16 In PGE, the court
determined that the measure of damages to a utility pole,
which had no market value, was the “undepreciated cost”
of the pole; that is, the remaining balance of the projected
The Oregon Defense Attorney

Closing Thoughts
While valuation can be complicated, that can work to a
defendant’s advantage. The state has the burden to prove
value at a criminal trial. In some property cases, a basic
familiarity with valuation arguments may be a defendant’s
best chance of obtaining a lesser-included verdict or
acquittal.
Furthermore, changes to the restitution statutory scheme
permit greater use of restitution proceedings to obtain
otherwise unrecoverable civil damages awards. For many
defendants, a large restitution award may be the most serious
consequence of a property crime conviction. Fortunately
for criminal defense lawyers, there is extensive case law
regarding civil damages that can be used to protect a
defendant against excessive awards. Hopefully, this article
can be a useful starting point.
The author would like to thank Daniel H. Lerner, of
Hoffman, Hart, & Wagner, LLP, for his assistance in preparing
this article.
Endnotes
1 State v. Pierce, 153 Or App 569, 575, 962 P2d 35, rev den, 327 Or 448
(1998).
2 State ex rel Juvenile Department of Washington County v. Deford, 177
Or App 555, 579, 34 P3d 673 (2001) (holding that there was no market
value for very small quantity of recyclable newspaper).
3 State v. Albert, 117 Or 179, 186, 242 P 1116 (1926) (holding that the
value of equipment broken up by the defendant was not its scrap value,
but its value immediately before the defendant stole it).
4 Cf. People v. Harold, 22 NY2d 443, 445, 239 NE2d 727 (1968) (holding
that evidence was insufficient to establish value of stolen used pump
because only evidence presented was purchase price of pump).
5 See State v. Callaghan, 33 Or App 49, 58, 576 P2d 14 (1978) (“[W]here
property is stolen from a wholesaler, the price at which the wholesaler
offers to sell it ordinarily reflects its market value”).
6 State ex rel Juvenile Dept of Hood River County v. H.S., 237 Or App 385,
389, 239 P3d 999 (2010) (quotation omitted).
7 Id.
8 Id. at 390.
9 Dunmire Motor Co v. Oregon Mutual Fire Ins Co, 166 Or 690, 700, 114
P2d 1005 (1941).
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Sexual Behavior

April 15–16, 2011

in Children and Teens

Hallmark Resort, Newport

Z e a lo u s A dvo c a c y i n D e p e n d e n c y a n d D e l i n q u e n c y Ca s e s

Friday, April 15

Saturday, April 16

Moderator: Christine Herbert, Medford
Noon

8:00a

Registration

1p	Normal v. Deviant Sexual Behavior in Children and
Teens
		 Dr. Holly Crossen, Psy.D., Portland
2:15	ROLE PLAY — “I might die If I have to talk to an
adult about sex!”
How to Get Your Clients to Talk to You About Sex
		 Orin Bolstad, Ph.D., Portland; Maren Lundgren, 		
		 Bend; Tahra Sinks, Salem
2:45

Break / Door Prizes

3:00

 ross Examination of Child Sex Abuse
C
Complainants
Lisa Maxfield, Portland

		
4:00
		
		

Adjourn for the day

5:45

Reception

8:30
		
		

Appellate Update
Shannon Storey and Shannon Flowers, Office of Public 		
Defense Services, Salem

9:30

The Crossover Youth Practice Model —
A Multisystems Approach to Improving Outcomes
for Vulnerable Children
Lyman Legters, Senior Director, Casey Family Programs,
Seattle

		
		
		
10:30
10:45
		
		
11:45

It’s Not Over: Post-adjudication Representation
Dr. Orin Bolstad; Angela Sherbo, Youth, Rights & Justice,
Attorneys at Law, Portland (fka Juvenile Rights Project)
Lunch (included)

I t’s Still Not Over: Polygraphs and Protecting
Your Client’s Rights in Treatment, Relief from
Registration and Expunction
		Julie McFarlane and Mary Kane, Youth, Rights &
Justice, Attorneys at Law
1:45 Legislative Update
		Mark McKechnie, Youth, Rights & Justice, Attorneys at
Law
2:30

Break / Door Prizes

2:40	Announcements — Resources for Juvenile Lawyers

Program coordinated by the
OCDLA Juvenile Law Committee.

2:45	Using Roper/Graham to Advocate in Juvenile
Cases
		 Katherine Berger, Portland, and Anita Cservenka, 		
		
Ph.D. Candidate, Oregon Health Sciences University,
			
Department of Behavioral Neuroscience
3:45

The Oregon Defense Attorney

Break / Door Prizes

12:45p

Judging Children as Children: P
 re-adjudicatory
Alternatives to Sex Offense Adjudication
Dr. Holly Crossen; Karen Stenard, Lane Juvenile 		
Lawyers Association, Eugene; Lindsay Partridge, Salem

5:15

Continental Breakfast (included)
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Who can attend?

Sexual Behavior April 15–16, 2011

OCDLA and WACDL members,
other defense lawyers and those
professionals and law students
not involved in the prosecution
function.

Zealous Advocacy in Dependency and Delinquency Cases

What’s included in the fee?

Registrant Information

•
•
•
•

Seminar admission
Written materials
CLE credit
Continental breakfast, lunch and
refreshments

Need financial assistance?
Contact OCDLA by April 5 about
scholarships, payment plans or
creative payment arrangements.

in Children and Teens

Name_________________________________________ Bar #/PSID#_ ________________________
Name for Badge___________________________________________________________________
Address__________________________________________________________________________
City_ _________________________________________ State____________ Zip________________
Phone_ _______________________________________Fax_________________________________
Email____________________________________________________________________________

CLE Tuition and Materials

Cancellations
Seminar cancellations made by
noon on April 14 will receive a
refund less a $25 cancellation
fee. No-shows receive the written
material and audio CDs.

Hallmark Resort, Newport

Early Bird (by 4/5)
OCDLA/WACDL Members: Lawyer
Nonmembers:

Standard (after 4/5)

r $260

r $285

=

$_____

Nonlawyer

r $165

r $190

=

$_____

Lawyer:

r $310

r $335

=

$_____

Nonlawyer

r $215

r $240

=

$_____

Lodging

Save resources and money: Opt for a download or a CD (check one)

Hallmark Resort, Newport
1-888-448-4449
744 SW Elizabeth Street
Make reservations by March 14.
$94 Traditional Guest Room
$109 Double Queen Stateroom
$114 King Spa
After March 14, rooms may not be
available at these special OCDLA
rates.

r Download materials from OCDLA’s web site (subtract $15)
(Download available with passcode one week before seminar)

-

$_____

r CD only, no hardcopy (subtract $15)

-

$_____

=
=
=

$_____
$_____
$_____

=

$_____

=
=
=

$_____
$_____
$_____

CLE Registration
Online: www.ocdla.org
Phone: (541) 686-8716
Fax: (541) 686-2319
Mail: 96 East Broadway, Suite 5,
Eugene, OR 97401

CLE Credit
Approval pending for 10.5 general
credits in Oregon, and 9.75 general
credits in Washington. OCDLA is
also an approved Oregon Department of Public Safety Standards
and Training CLE provider. OCDLA
certifies that the Sexual Behavior
in Children and Teens seminar has
been approved for MCLE credit by
the State Bar of California in the
amount of 9.75 hours of which 0
hours will apply to legal ethics.
The Oregon Defense Attorney

Can’t Attend?—Get the Audio and Written Materials
r Written materials (hardcopy and CD) & audio for credit, $260, members only
r Written materials (CD only) & audio for credit, $250, members only
r Written material only—CD and hardcopy, $245

OCDLA Scholarship Fund
r $
 25 donation to the scholarship fund to assist members who would
otherwise be unable to attend

Not an OCDLA Member? Add a Membership Now and SAVE! 		
Membership will be valid through June 2011

Bar entry 2006 to 2009
Bar entry 2005 or earlier
Nonlawyer Professional Membership
Bar entry 2010—New Bar Admittee

r
r
r
r

$100 new/$195 renewing
$145 new/$285 renewing
$60 new/$115 renewing
$50 new member

Payment Information
Payment must accompany registration.

r Check enclosed

r VISA/MC/AMEX/Discover

Total

= $_____

___________________________________________________________________________________________
Name on Card

Card Number

Exp. Date

___________________________________________________________________________________________
Credit Card Billing Address
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The Broad Range of
Memory Issues in
the Courtroom
The Example of Pretrial
Publicity

“Jurors often need
to recall complex
arguments, evidence or
instructions, and there’s
typically a considerable
delay between when
jurors first gain this
information and when
(in deliberation) they use
the information.”

Memory Issues

By Daniel Reisberg

March/April 2011

T

he scientific study of memory has been a rich
source of information for the criminal justice
system. Research on children’s memory has
shaped the interview procedures recommended for
investigations of child abuse. Studies of memory
for faces allow us to evaluate the procedures used
to obtain a witness identification. Research on
memory for distant events provides the basis for an
interview technique used in several jurisdictions for
the investigation of “cold cases.”
Even acknowledging these points, the justice
system is plainly underutilizing what is known
about memory. For example, scientific studies
tell us how people remember the sound of a
particular voice, but police rarely conduct “voice
identification procedures,” and few jurisdictions
have guidelines for such procedures. Likewise,
scientific data can inform us about how well people
remember conversations: Will a mother recall
exactly how she questioned her five-year-old, the
night before she called the police? Will a detective
recall whether his questions were leading or not?
Science has answered these questions, but the data
are often overlooked.
In addition, memory is just as important for a
different group: jurors. After all, jurors often need to
recall complex arguments, evidence or instructions,
and there’s typically a considerable delay between
when jurors first gain this information and when
(in deliberation) they use the information. Jurors
are also forbidden from discussing these points
during trial – and so are denied an opportunity
to “rehearse” the information to keep it fresh in
memory. Jurors can sometimes take notes, or
ask questions of witnesses, but these (potentially
helpful) aids are unavailable in many trials.
22

Science can help with these points. Does
notetaking during trial help memory? (The data
are actually mixed.) Does deliberation improve
memory, as jurors remind each other of trial
facts and correct each other’s mistakes? (The
answer, surprisingly, turns out to be “no.”) Does
the sequence of trial evidence (e.g., the order of
witnesses) matter for how the case is remembered?
(The answer here is a firm “yes.”)
As a different illustration of memory issues
for jurors, consider the impact of pretrial publicity
(PTP). Traditionally, this term has referred to news
coverage of a trial, but pretrial influences can
also arise in blogs, Twitter, Facebook, and leaflets
circulated in the community. This is problematic on
two fronts: these other media dramatically increase
the number of cases touched by PTP, and these
media are of course not controlled by any sort of
journalistic standards.
Does pretrial publicity matter? The answer
is plainly “yes”: jurors are more likely to vote
guilty after exposure to PTP than they are without
this exposure. The best summary of the relevant
research comes from a 1999 meta-analysis,* a
statistical procedure that provides a strictly defined
quantitative procedure for pooling results from
many studies. Meta-analysis offers considerable
statistical “muscle” (the meta-analysis on PTP
pooled data from 44 studies, reflecting observations
of almost 6000 research participants). In addition,
meta-analyses include all of the available evidence
(and so avoid any bias that might come from
Continued on next page
Dr. Daniel Reisberg is chair of the psychology department at
Reed College. He spoke at OCDLA’s 2010 Winter Conference
and 2009 Juvenile Law Seminar.
The Oregon Defense Attorney

APPELLATE Continued from page 19.

MEMORY ISSUES Continued from previous page.

emphasizing just the studies that provide a desired result). Meta-analyses also
allow us to ask whether a result pattern holds up even when we pool the data from
diverse studies, varying in many details. If the result does hold up, this tells us that
the result is likely to emerge no matter what the details – a powerful argument that
the result is reliable and robust.
The PTP meta-analysis leaves no doubt about whether PTP has an effect,
but through what mechanism? And how helpful are the judicial remedies for
PTP effects? The answer to both questions lies in jurors’ memory of the PTP. For
example, one standard remedy is a continuance, on the idea that the passage
of time will allow the impact of PTP to fade. However, data make it clear the
emotional aspects of PTP (the horror of the crime, or anger at the suspect) fade
very slowly, and so, for these aspects, a continuance will have little impact.
Factual aspects of PTP do fade with time, but this does not mean these aspects are
erased from memory. Instead, these aspects achieve so-called “marginal status”
in memory: Potential jurors may not be able to recall the PTP content, but the
content is still in storage and can be brought fully back into view with simple
reminders (such as the start of the trial!). So in this regard, too, a continuance
provides little help.
In addition, part of PTP’s impact derives from a memory error called source
confusion. This is an error in which someone correctly recalls that they did
indeed encounter a bit of information somewhere before, but makes a mistake
about where they encountered the information. In the case of PTP, source
confusion errors would involve thinking a bit of information was part of the trial
evidence when in truth it was contained only in the PTP. Thus, facts that would
be inadmissible, or facts that might take on a different coloration after crossexamination, are imported, through this error, into jury deliberations.
Source confusion is easily documented in court cases – for example, by
simply asking jurors, fact by fact, to recall when they learned each fact. Errors in
this “source memory test” are surprisingly common. Let’s also emphasize that, if
a juror genuinely cannot recall whether she learned a bit of information during
the trial or before, there is no way for the juror to follow an instruction to consider
only the trial evidence. Therefore, source confusion renders irrelevant the remedy
of judicial instruction. By exactly the same logic, source confusion also renders
irrelevant any pledge a juror might make, or any good intentions she might
express, during voir dire. These remedies, too, are hence ineffective. Moreover,
data tell us that source confusion becomes more likely as time goes by: A delay
makes it more difficult to recall where you learned this or that fact. On this basis,
a continuance may lead to increased source confusion, and so may amplify, not
reduce, the effects of PTP.
It seems plain, then, that an understanding of memory functioning can move
our understanding of pretrial publicity forward – and can, in particular, explain
why standard remedies for pretrial publicity are ineffectual. Let’s not lose track,
though, of the broader point – namely, how many aspects of the justice system
depend on what people remember. The science of memory has helped us in truly
important ways, but the range of memory effects pertinent to the courtroom is
wider than we have so far acknowledged!
* Steblay, N., Besirevic, J., Fulero, S. & Jimenez-Lorente, B. (1999) The effects of pretrial publicity on juror
verdicts: A meta- analytic review. Law & Human Behavior, 23, 219-235
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DeFord, 177 Or App at 579; see also State v.
Whitley, 295 Or 455, 458-60, 666 P2d 1340
(1983) (reversing first-degree arson conviction
because state failed to prove value of a rag;
rejecting “symbolic value” or “value in use”);
King, 118 Or App at 7 (reversing third-degree
theft conviction when state failed to demonstrate market value of scrap metal); Hurst v.
Employment Division, 81 Or App 367, 370,
724 P2d 946 (1986) (holding that there was
no evidence that two discarded cookies had
value).
Oregon Mutual Fire Ins Co v. Mathis, 215 Or
218, 225, 334 P2d 186 (1959).
Id.
Mock v. Terry, 251 Or 511, 513, 446 P2d 514
(1968).
Hayes Oyster Co. v. Dulcich, 170 Or App 219,
226, 12 P3d 507 (2000).
Id. at 226–27; Prettyman v. Oregon Railway and Navigation Company, 13 Or 341,
342–344, 10 P 634 (1886).
Portland General Electric Co v. Taber, 146 Or
App 735, 742–43, 934 P2d 538, rev den, 325
Or 438 (1997).
Id. at 741.
Id. at 743.
Growers Refrigeration Co v. American Motor
Ins, 260 Or 207, 220, 488 P2d 1358 (1971).
Murphy v. Hawthorne, 117 Or 319, 327, 244
P 79 (1926).
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INVESTIGATION AND TRIAL PREP
S uc c e ssf ul Strategies fo r Wi n n i n g M a jo r C r i me C ase s
April 29–30, 2011

•

Hallmark Resort, Newport

Complex Cases
Child Abuse Cases
Animal Neglect Cases
The New Media
Power Point Cases

Presented by the OREGON CRIMINAL DEFENSE LAWYERS ASSOCIATION

ONLINE JOB SEARCH

SEX OFFENDERS Continued from page 15.

assessment. In addition to specific case questions the
attorney may have for the evaluator, a psychological
assessment should also examine the following questions:
What is the probability of reoffense? What degree of harm
would most likely result from the reoffense? Under what
conditions is a reoffense most likely to occur? Who would be
the likely victim of a reoffense?
It is our hope that attorneys, juries and judges can be
increasingly educated about the current theory and science
around female sex offenders, including the significant
limitations in the research about women who are charged
with committing sexual offenses, and be able to use this
information to inform outcomes in criminal cases in which
women are charged with sexual offenses.

Find a job!
Post a résumé!
ocdla.org.

ONLINE

Legal Document Library
OCDLA.ORG
Go to Members Only, then
Legal Document Library

References
Denov, M. (2003). The myth of innocence: Sexual scripts and the recognition of child sexual abuse by female perpetrators. The Journal of Sex
Research, 40, 303–314.
Ford, H. (2006). Women who sexually abuse children. England: John Wiley
& Sons.
Nathan, P. & Ward, T. (2002). Female sex offenders: Clinical and demographic features. The Journal of Sexual Aggression, 8, 5–21.
Saradijian, J. (1996). Women who sexually abuse children: From research to
clinical practice. England: John Wiley & Sons.
Vandiver, D.M., & Walker, J.T. (2002). Female sex offenders: An overview
and analysis of 40 cases. Criminal Justice Review, 27, 281–300.

March/April 2011

Appellate Issues • DUII
Evidence • Grand Jury
Merger •Property Crimes
Stalking
and more.
24

The Oregon Defense Attorney

Who can attend?
OCDLA and WACDL members,
other defense lawyers and those
professionals and law students
not involved in the prosecution
function.

What’s included in the fee?
• Seminar admission
• Written materials
• CLE credit
•	Breakfast, lunch and
refreshments

INVESTIGATION AND TRIAL PREP
S u ccessful St rat e g i e s for Wi nni ng Major Cri m e Ca ses

Apr il 29–3 0, 2 011 • H a l l m ark Resort , N ewport
Registrant Information
Name_________________________________________ Bar #/PSID#_ ________________________
Name for Badge___________________________________________________________________

Need financial assistance?

Address__________________________________________________________________________

Contact OCDLA by April 19 about
scholarships, payment plans or
creative payment arrangements.

City_ _________________________________________ State____________ Zip________________
Phone_ _______________________________________Fax_________________________________
Email____________________________________________________________________________

Cancellations
Seminar cancellations made by
noon on April 28 will receive a
refund less a $25 cancellation
fee. No-shows receive the written
material and audio CDs.

CLE Tuition and Materials
Early Bird (by 4/19)

Standard (after 4/19)

OCDLA/WACDL Members:

r $260

r $285

=

$_____

Nonmembers:		

r $310

r $335

=

$_____

Save resources and money: Opt for a download or a CD (check one)

Lodging
Hallmark Resort, Newport
1-888-448-4449
Make reservations by March 28.
$94 Traditional with Fireplace
$109 Double Queen Stateroom
$114 King Spa
After March 28, rooms may not be
available at these special OCDLA
rates.

CLE Registration
Online: www.ocdla.org
Phone: (541) 686-8716
Fax: (541) 686-2319
Mail: 96 East Broadway, Suite 5,
Eugene, OR 97401

CLE Credit
Approval pending for 8.5 general,
1.0 ethics credits in Oregon, and
8.0 general and 1.0 ethics credits
in Washington. OCDLA is also an
approved DPSST CLE provider.
OCDLA certifies that the Investigation/Trial Preparation seminar has
been approved for MCLE credit by
the State Bar of California in the
amount of 9.0 hours of which 1.0
hours will apply to legal ethics.

r Download materials from OCDLA’s web site (subtract $15)
(Download available with password one week before seminar)

-

$_____

r CD only, no hardcopy (subtract $15)

-

$_____

r Written materials (hardcopy and CD) & audio for credit, $260, members only =
r Written materials (CD only) & audio for credit, $250, members only
=
r Written material only—CD and hardcopy, $245
=

$_____
$_____
$_____

Can’t Attend?—Get the Audio and Written Materials

OCDLA Scholarship Fund
r $
 25 donation to the scholarship fund to assist members who would
otherwise be unable to attend

=

$_____

Not an OCDA Member? Add a Membership Now and SAVE! 		
With seminar registration, join OCDLA for a full membership year through 6/30/2012 and receive the remainder of 2011 (through
6/30/2011) free!

Nonlawyer Professional Membership
Bar entry 2006 to 2009
Bar entry 2005 or earlier
Bar entry 2010—New Bar Admittee

r
r
r
r

$115
$195
$285
$50

=
=
=

$_____
$_____
$_____

Payment Information
Payment must accompany registration.

r Check enclosed

r VISA/MC/AMEX/Discover

Total

= $_____

___________________________________________________________________________________________
Name on Card

Card Number

Exp. Date

Billing Zip

Presented by the OREGON CRIMINAL DEFENSE LAWYERS ASSOCIATION
The Oregon Defense Attorney

25

March/April 2011

Removing the Shackles
from Juvenile Justice
By Tahra and James Sinks

Board Perspective

S

March/April 2011

he looked and felt like a criminal. The girl
stood in front of the judge in the rural Oregon
courtroom, staring at the floor, her hands cuffed to the
lockbox at her waist, her ankles in metal shackles.
A year earlier, her father’s fists had turned her skin
into a mottle of purple, which began a spiral that sent
her from one foster care family to the next. She ran
away. She stole from a friend, and she kicked a former
boyfriend in the groin hard enough to draw blood.
By all accounts, she was a delinquent. She’d
broken the law and was under jurisdiction of the
juvenile court. Yet, at 15 and weighing less than
100 pounds, did she belong in chains?
The answer, as with most legal questions: It
depends.
Youth shackling is routine in juvenile courtrooms
in much of the state, and the practice is seldom
challenged -- even though the Oregon Court of
Appeals set parameters on the practice in 1995, saying
only those who pose a risk ought to be restrained. Yet
in some counties, it is the standard protocol to shackle
all juvenile offenders, even those with no history of
violent crime, when escorted to court.
In Oregon and nationally, the specter of
juveniles in leg irons and cuffed is attracting
heightened attention. Research and case law suggest
the practice may create bias in the courtroom
and an unfair presumption of guilt, and it can be
characterized as a form of punishment that precedes
a finding of innocence or guilt. Just as compelling,
psychologists say juveniles who are chained and
paraded in public feel more than lasting shame: they
are more likely to think of themselves as criminals,
which can directly undermine the rehabilitative goals
of the juvenile justice system.
“There is harm to the child and there is also
harm to the integrity of the process,” said Patricia
Cruz, executive director of the National Juvenile
Defender Center, in a 2007 article in USA Today
about the growing attention to the practice of
juvenile restraints in courtrooms.
Attorneys from the Northwestern University
Children and Family Justice Center recommended
in 2007 that “no child should be brought into the
courtroom in shackles except under extraordinary
26

“There is harm
to the child and
there is also
harm to the
integrity of the
process”

circumstances backed by evidence,” which was
quoted in a 2008 analysis, “Shackling Children in
Juvenile Court” in the UC Davis Journal of Juvenile
Law and Policy.
In Yamhill County, juveniles were even put
into restraints at the juvenile detention center to
appear via video in court. That practice was halted
on Feb. 8 by Presiding Judge John Collins, who
also ordered in a 14-page opinion that juveniles be
unshackled when appearing in court in person–but
he continued to allow the use of restraints for
transportation to the courtroom.
The ruling came in response to a lawsuit
filed by defense attorney Paula Lawrence, and as
reported in the McMinnville News-Register, county
and juvenile detention officials are less than excited
about the change.
The rationale cited most often for shackling
is the imperative to protect public safety: county
and law enforcement officials have limited
personnel and say that if they did not restrain
youths–especially if several are brought to court
together–it could require a level of staffing beyond
what current budgets would allow. Unrestrained
youths might flee, get into fights with each other, or
jeopardize the public, they say.
According to a report by the Center on
Children and Families at the University of Florida
Levin School of Law: “Shackling proponents argue
that young defendants are more impulsive than
adults and thus, juvenile offenders may require
tighter security practices than adults because they
are more likely to run without considering the
consequences of their actions.” And also: “Detained
children have already been determined to meet
secure detention criteria, indicating that they pose a
public safety risk.”
Continued on next page

Tahra Sinks is vice president of the OCDLA board and has
served on the board since 2007. Her Salem practice focuses on
juvenile and defense law. James Sinks is a former political
reporter who now handles communications for the Office of State
Treasurer Ted Wheeler — and he also helps his wife write articles
when her caseload gets particularly heavy.
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cannot be categorized as a harmless error. Instead, he wrote,
unnecessarily shackling juveniles is prejudicial. “Leaving
a child in leg irons without finding that he is dangerous,
disruptive or prone to escape is so far removed from the ‘best
interest of the child’ that prejudice is presumed.”
Multnomah County reevaluated its policies for juvenile
shackling as a result of Millican. Judge Dale Koch told USA
Today that he was not prejudiced by the appearance of
youths in chains, but it interfered with their ability to handle
paperwork–and some juveniles would even agree to plea
bargains just to get out of their shackles, he said.
The long-term impact of the shackling on juveniles is
unknown, but the topic has attracted the attention of child
psychologists.
The State of Alaska Office of Public Advocacy in
October 2010 released an analysis as part of that state’s
debate over whether to loosen the shackling policies, which
quoted national experts who said a shackled child suffers
emotionally, psychologically and medically.
Among those quoted is Dr Gwen Wurn, a developmentalbehavioral pediatrician at University of Miami Miller School
of Medicine, who said: “Being shackled conveys that others
see the child as a ‘chained best,’ an image that ‘becomes
integrated in his own identity formation, possibly influencing
his behavior and responses in the future.’”
She warned that the practice can exacerbate symptoms
associated with post-traumatic stress disorder, depression, anxiety
disorder and attention-deficit diorder, and could interfere with
how receptive a juvenile is to rehabilitation efforts.
In the eyes of the law, juveniles have been treated more
harshly than adults when it comes to shackling: The United
States Supreme Court has found that adults can be visibly
restrained in the courtroom only after an evaluation of the
specific circumstances in each case.
While Jackson, Multnomah and now Yamhill counties
have taken steps to assess risk at part of the determination
of shackling, not every Oregon county has done so. And it
is important to note that while several states and counties
have reformed blanket shackling policies, none of them has
completely banned the practice. Ultimately, the decision of
how to appropriately restrain juveniles is up to judges, public
safety officials, and the advocates for the juveniles.
It is important to note, however, that in the Oregon
counties mentioned, the practice of shackling youths was
deemed to be normal until challenged by defense attorneys,
acting directly on behalf of their clients–and also indirectly
on behalf of the integrity of the juvenile justice system.
Shackling in the courtroom should not be standard operating
procedure. It isn’t for adults, and it shouldn’t be for juveniles.
The answer to whether a child poses enough of a risk
to be restrained, and whether that risk outweighs the likely
prejudice and psychological impacts, is: it depends.
But to reach an answer, it is incumbent on juvenile
advocates to call the question.

Others say the heightened embarrassment for youths,
when chained, is a powerful incentive to not reoffend.
Deputy Yamhill County Administrator Chuck Vesper
told the News-Register that he believes the county’s solid
record of security could be undermined by the Collins
ruling. Juveniles in leg irons are not a flight risk, he said.
“History will show the wisdom, or lack thereof, of
this opinion,” Vesper said.
Despite similar sentiments among law enforcement
officials, several states and jurisdictions including
Massachusetts, California, North Dakota, North Carolina,
and Jackson County in Oregon, have joined limiting the
blanket use of juvenile restraints.
In New York in January 2010, the State Supreme
Court in Manhattan forced a repeal of a policy requiring
the shackling of juveniles in a class action case that had
been filed on behalf of 500 juveniles. That case focused
on the experience of a plaintiff named “John F.,” whose
hands and feet were cuffed, and his wrists tied to belly
chains, for 15 hours in a single day in 2007.
In Jackson County, Medford attorney Christine
Herbert, who filed the motion that led to a new
compromise policy in late 2009, argued that ankle chains
were unnecessarily restrictive and humiliating, and
violated a youth’s constitutional right to be viewed as
innocent until proven guilty. In addition, she argued that
the architectural layout of the Jackson County juvenile
court meant there was no justification of shackling
to prevent escape because the detention center and
courtroom are in the same building.
As a result of the compromise, the practice of blanket
shackling was ended and replaced with a case-by-case
risk assessment of each juvenile. Attorneys can request a
hearing if they disagree with those assessments.
That protocol follows the logic of the 1995 Oregon
case, State ex rel. Juv. Dept. of Mulntomah Co. v. Millican.
In Millican, a youth appealed an adjudication of sex abuse
and argued his constitutional due process right had been
violated because he was forced to stand trial in restraints and
without any evidence that he posed a risk of dangerous or
disruptive behavior.
The majority deemed the shackling to be in error, albeit
harmless, and wrote: “First, the right to remain unshackled
is based on considerations beyond the potential for jury
prejudice, including inhibition of free consultation with
counsel.”
“Allowing a young person who poses no security
hazard to appear before the court unshackled, with the
dignity of a free and innocent person, may foster respect
for the judicial process,” they wrote.
Judge (now Chief Justice) Paul De Muniz went further
in a dissenting opinion in which he argued that shackling
The Oregon Defense Attorney
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State v. Kevin Dennis Driscoll

B e a u t i fu l Wo r d s

By Susan Elizabeth Reese

March/April 2011

Case: State v. Kevin Dennis Driscoll
Defense Counsel: Theodore C. Coran
Investigator: Art Smith
Court: Deschutes County Circuit Court
Judge: The Honorable Stephen N. Tiktin
Prosecutors: Jody S. Vaughn
Date: November 2009 and September 8-29, 2010
Charges: Rape in the first degree (three counts),
	unlawful sexual penetration in the first degree
(two counts), sodomy in the first degree,
attempted sodomy in the first degree, and
sexual abuse in the first degree
Verdict: Jury deadlocked after the first trial in
	November, 2009; new jury acquitted on all
counts after the September 2010 retrial.

K

evin Driscoll held an important job with
the Federal Aviation Administration, having
responsibility for the mechanical maintenance
oversight at the Redmond airport. He had a home
in a subdivision in Redmond. On the evening of
the events resulting in these charges in January of
2009, Mr. Driscoll met Melissa Lehay at the Tumble
Inn, a local tavern. Melissa was married and had
two young children, who would be heading off
to school the next morning. She had gone to a
birthday party earlier in the evening. After the party,
she and some friends began bar hopping. At some
point she met a friend of her husband’s, and he was
with her when she met Mr. Driscoll. After the bar
closed, Mr. Driscoll invited the group to continue
partying at his house.
Several people, including Melissa and her
friend, took Mr. Driscoll up on his offer. At his
house, Melissa claimed that she “lost track”
of what everyone else was doing because she
remained in the hot tub after everyone else left.
She said that when she came back inside the
house and discovered the others had left, she
asked Mr. Driscoll for a ride back to her car at the
bar. He replied that he was too drunk to drive,
but suggested she sleep in one of his spare back
bedrooms. She took him up on his offer and went
to sleep. She said that “about 45 minutes later”
she woke up as he forced himself upon her. She
claimed that he had intercourse with her twice,
performed oral sodomy, and penetrated her vagina
with his finger. She said he also unsuccessfully tried
anal sodomy. About 15 minutes later, she alleged
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he got back into the bed and raped her a third time.
Later in the morning, Melissa’s boyfriend
(not her husband) took her to the hospital for a
rape examination and a police interview. During
that interview, according to defense counsel, her
demeanor was almost flirtatious and her tears
appeared contrived. When Mr. Driscoll was
later interviewed by police, he was incredulous
that he was being charged with these crimes. He
vehemently denied that his sexual behavior with
Melissa had been anything but consensual.
Nevertheless, officers arrested Mr. Driscoll after
the grand jury indicted him. He spent a couple of
months in jail before being released on house arrest
in March. His job evaporated. His focus became his
working to regain his freedom and clear his name.
The defense investigation established that
Melissa had been involved in consensual sexual
activity with her friend that evening well before
her interaction with Mr. Driscoll, but the judge
carefully ruled that the defense could not introduce
most of that material during the trial. The defense
evidence at trial established that the complainant,
indeed, had accompanied the party-goers to Mr.
Driscoll’s home following the bar’s closing and,
contrary to her testimony, that she got out of the
hot tub before the others left and joined them
in the house. Several witnesses described her
as “noticeably intoxicated.” Mr. Driscoll invited
anyone who wanted to stay to “sleep it off, “to take
the opportunity,” either in his living room or one
of the guest rooms in the back. Other witnesses
testified that after this invitation, no one saw
Melissa again that night, although most of them
partied for nearly an hour after the group arrived,
sometime after 3:00 a.m.
Mr. Driscoll testified that after the others left, he
went to his bedroom to sleep. He found Melissa in
his bed, seemingly asleep. She “woke up” and they
began kissing and fondling. He said they engaged
in about an hour’s consensual sexual contact of
varying types. He fell asleep for about an hour;
Continued on next page
OCDLA Life Member Susan Elizabeth Reese practices law in
Portland. She serves on OCDLA’s Education Committee.
Theodore Coran practices law in Salem.
Art Smith is an investigator with the Deschutes Detective
Agency in Bend, Oregon.
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when he woke up, Melissa was fondling him, arousing him a second time. They
again had intercourse. Afterwards, Mr. Driscoll showered, offered her a shower,
and they both dressed. Mr. Driscoll then drove her to her car at the bar. There, he
gave her his cell phone number and encouraged her to call him again.
Because he was out of town a lot, Mr. Driscoll had installed a video surveillance
system in his home. The videotapes established the timeline of the arrival and
departure of his guests that night, as well as Melissa’s behavior in the morning when
she left, peacefully, voluntarily and apparently happily through the front door.
A great deal of testimony revolved around bruises on her body. The defense
called pathologist Terry Haddix from San Diego as well as Dr. William Brady from
Portland, each of whom testified that the bruises were between 24 and 48 hours
old. Dr. Michael Freeman, a Portland forensic epidemiologist, described how
bruises age over a particular population and concluded that it was impossible for
any of the bruises was to be younger than 19 hours.
DNA evidence provided strength to Mr. Driscoll’s assertions that the type of
sexual activity in which the couple engaged was consensual because the amount of
semen in certain locations was inconsistent with Melissa’s description of the behavior.
The trial took three weeks, after which the jury deliberated for about 70
minutes. The jurors voted 11–1 for Beautiful Words on all counts.
After delivering the verdict, the jury filed out through a courtroom packed with
spectators. Seven of the twelve walked by counsel table, waited in line and one by one
shook Mr. Driscoll’s hand. Each apologized to him for his having had to endure the trial.
As the defense team celebrated outside with Mr. Driscoll among friends, the
presiding juror approached and invited him and his family to join the jurors for
lunch. He told Mr. Driscoll that the jury wanted him to know their impressions of
the trial. He said the jury also wanted to be sure he knew that their votes were not
simply “not guilty” but that of factual innocence.
Mr. Driscoll accepted the juror’s offer and enjoyed lunch with them, as well
as the two alternates who had participated in the trial. They too told him that they
would have voted to acquit. They told him that the one juror who refused to join
the others had no explanation for his vote, inconsistent with the verdict which
seemed so obvious to the others.
Defense counsel Coran reports that the jury’s behavior in this case was an
extraordinary experience, something he has never encountered in his more than
35 years of defending cases involving charges of sexual misconduct. He described
the acquittal for him as a “once in a career experience.” His client, resourceful
and looking toward the future, has left the area and is back in school, working
toward a pre-med degree and hopeful for a second career in medicine.

OCDLA’s Listserve

• expert referrals
• shared tips and insights
• even motions and case law—fast!

Wibbens confrontation win: “Excellent job by the attorney in that case.
This just shows the benefits of using the Pond, we had a discussion about
Wibbens just last week.” – Mike Seidel
Free with membership at: info@ocdla.org.
The Oregon Defense Attorney

Sentencing
Guidelines
Grid
Edited by Jesse Wm. Barton
A must-have, easy-to-use,
full-color guide to Oregon
sentencing guidelines.

“No kid in a delinquency
case should ever leave your
office without seeing the
sentencing guidelines grid.”
— Dan Cross
OCDLA Past President

Order extras for your
colleagues and an extra one
for yourself, just in case.

$20 members
$25 nonmembers
full-color, double-sided,
laminated, 8.5 x 11 inches

Trial strategy eluding you?
Starving for innovative motions?

Swim in
the Pond!

March 2010
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Add $2 shipping on orders totalling
less than $25.

Order at www.ocdla.org,
call 541-686-87616, or mail
a check to OCDLA, 96 East
Broadway, Suite 5, Eugene,
OR 97401.
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Sunny Climate CLE
Sheraton Maui Resort & Spa

MAUI
November 6–10, 2011

Jeff Fisher, Stanford Law School, CA
• Where the 2010–11 U.S. Supreme Court Took the Law, & What to Expect in
2011–12
• New Developments in the Implementation of Crawford v. Washington and the
Right to Confrontation
Gerry Goldstein, San Antonio, TX
• The Federal Exclusionary Rule Under the New Supreme Court Majority
• Winning Cases Through Effective Story Telling
Final Speaker TBA
Sponsored by the Oregon Criminal Defense Lawyers Association, www.ocdla.org

1000 pages packed with tips & strategies & PLUS 2010 Updates!
NEW — DMV Hearings chapter
NEW — Boating and Biking Under the Influence chapters
NEW — Intoxilyzer 8000 – chapter, studies, source code
litigation, Operator's Guide & more

Plus — updates on Diversion, Felony DUII,
Sentencing & more.

Pays for itself with every case!
Members — $285. A great value.
ocdla.org / 541.686.8716
Ninth ed.,
edited by Cate Wollam
released January 2009
includes March 2010 update

FREE SHIPPING
Or, save 15% when you order the PDF Download online.

The DUII Trial Notebook

The Oregon Defense Attorney
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MAUI
CLE —$395
Tuesday, November 8

OCDLA Sunny Climate
Seminar Registration Form

Sheraton Maui Resort and Spa

Who May Attend

November 6–10, 2011

OCDLA members or defense
lawyers, professionals or law
students directly involved in the
defense function.

__________________________________________________________
Full Legal Name
Name for Badge

The hotel & travel package is open
to all family and friends of CLE
attendees.

CLE Registration Includes:
Seminar Admission • Written
Material • Lunch • Refreshments
at the Breaks •  Approximately six
CLE credits will be applied for in
Oregon, Washington, California,
Colorado, Utah, New Mexico,
Nevada and Idaho. Call for credit
information in other states.

Sample Travel Package —
ONLY $899 from Portland
per person double occupancy

• Round trip airfare to Maui from
Portland
• Four nights at the Sheraton Maui
Resort and Spa in an upgraded
ocean-view room
• Free Internet in guest rooms
• Free self-parking
• Free local phone calls
• Free in-room coffee
• Free shuttle service to Lahaina
• All airport fees and hotel taxes,
all for $899 per person, double
occupancy

Mail Travel/Hotel Package &
CLE Registration to:
TravelPro, Attn: Tom Cronkrite,
12278 SW Millview Ct, Tigard,OR
97223 Fax to TravelPro: (503) 2965886 Email: tomtravel@comcast.net
Call Tom Cronkrite: 1-866-611-3785.

Please Print

__ here

__________________________________________________________
Law Firm (if applicable)

__ on web

__________________________________________________________
Mailing Street Address
__________________________________________________________
City
			
State				
Zip
__________________________________________________________
Phone (w) (
) 		
(h) (
)
__________________________________________________________
Fax 					
Email

Travel Package / Deposit / Payment. Full payment due September 6, 2011. Reserve
early. Limited space. I (we) plan to leave from this city: ____________________. Airfare subject to
change until travel paid in full.
Name(s) of additional people staying in room (i.e., spouse, partner, children, friends, etc.):
1. ________________________ 2. __________________________ 3. _______________________
Pay by Check (Make check payable to TravelPro)
☐ ___ people x $250 per person deposit = $ ______ enclosed.
☐ I am paying for travel in full: ____ people x $ _____ each = $______ enclosed.
Pay by Credit Card
☐ Charge my credit card in the amount of $250 deposit x ____ people = $ _____.
☐ I am paying for travel in full: ____ people x $ _____ each = $______ enclosed.
VISA/MC/AmEx/Disc Card no.: __ __ __ __ __ __ __ __ __ __ __ __ __ __ __ __
Name on Card: _____________________________________________________
Exp. Date: ______________ Billing Zip Code _____________ CVC#___________
Options — Add extra days
☐ Contact me about: __ arriving early and/or __ staying longer.
Travel Cancellation. The airline portion of the travel package is nonrefundable. In addition, any
cancellation after September 6, 2011 will be assessed a $250.00 cancellation fee in addition
to non-refundable airline costs. Airfare subject to change until travel paid in full.

CLE Seminar Registration, $395, Tuesday, November 8
Pay by Check (check payable to OCDLA but mail to TravelPro)
☐ ___ seminar attendees x $395 per person = $ ______ enclosed.

Pay by Credit Card
☐ Charge my credit card for ___ seminar attendees x $395 = $ _____ enclosed.
VISA/MC/AmEx/Disc Card no.: __ __ __ __ __ __ __ __ __ __ __ __ __ __ __ __
Name on Card: _____________________________________________________
Exp. Date: ______________ Billing Zip Code _____________ CVC#___________
Seminar Cancellation. Seminar cancellations made by October 6 will receive a refund less a
$25 cancellation fee. No-shows will be sent the written material and audioCDs.

Total Enclosed
$_____ Travel Deposit or Full Payment (check payable to TravelPro)
$_____ Seminar Payment (check payable to OCDLA)
$_____ TOTAL Enclosed.

OCDLA.org
The Oregon Defense Attorney

CLE Payment Plan. Contact OCDLA, (541) 686-8716, by
September 7 for CLE payment plans.
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Donors Make the Difference
Thank you to all of our donors. Below are those who contributed to
OCDLA during the past 12 months.

Scholarship Fund Donors
$500 or Greater

$26–$100

Steven H. Gorham
Hugh Duvall

Leeon F. Aller
Laurie Bender
Leland R. Berger
Janet M. Boytano
Tom C. Bostwick
Bradley A. Cascagnette
Thomas K. Coan
Jenny Cooke
Richard A. Cremer
Christopher Eggert
Jeffrey E. Ellis
Laurie J. Godfrey
Adam Greenman
Dennis A. Hachler
Stephen A. Houze
Jacqueline A. Joseph
Gregory A. Karpstein
John W. Lundeen
Gordon K. Mallon

$301–$499
Phillip M. Margolin
Duane J. McCabe
Shaun S. McCrea

T h a n k Yo u

$101–$300
Katherine O. Berger
Barbara Ashley Builder
Rhonda L. Coats
David T. McDonald
Teresa A. McMahill
James G. Rice
Forrest N. Rieke
Ingrid Swenson
Olcott Thompson

Lynne B. Morgan
Shannon Mortimer
EveLyn A. Oldenkamp
Susan Elizabeth Reese
Matthew Rubenstein
Yonit Sharaby
Jon G. Springer
Philip W. Studenberg
Suzanne K. Taylor
David M. Veverka
Valerie Wright		

Up to $25
David M. Audet
Jesse Wm. Barton
Wendell R. Birkland
Alexis A. Bishop
David J. Celuch
Jesse Coggins
Daniel A. Cross

Laura A. Fine
Mary C. Goody
Mark A. Heslinga
Victor J. Hoffer
Jeff R. Johnson
M. Westbrook Johnson
Bonnie Lam
James D. Lang
Rosalind Manson Lee
Kenneth Lerner
Robert E. Manske
Ralph H. Smith
“F. G. (Jamie) Troy, II”
Steven T. Wax
Cate K. Wollam
Brian Zanotelli

Capital Fund Donors
$10,000

$101–$249

Chris and Suzanna
Hansen

Katherine O. Berger
A portion of this
donation is made
on behalf of Greg
Hazarabedian and
June Sedarbaun, in
celebration of their
new marriage.

$1000
Ann S. Christian
James D. Hennings

$500
Steven H. Gorham

$250
Joe Maier

Up to $100
Janet M. Boytano
James D. Lang
John J. Tyner
Brian Zanotelli

General Fund Donors
$250 or Greater
Kevin Hashizume
March/April 2011
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Legislative Advocacy Fund Donors
$750 or Greater
Janet L. Hoffman
David T. McDonald

$500
James D. Hennings
Duane J. McCabe
Shaun S. McCrea
John W. Neidig		
John Powers		
			

$350
Gordon K. Mallon
John Potter

$250
Kara L. Beus
Peter De Muniz
Laura Graser
Ronald H. Hoevet
Kenneth Lerner
EveLyn A. Oldenkamp
Nicolas Ortiz
Robert S. Raschio
Kelly W. Ravassipour
Ingrid Swenson		

Ross M. Shepard		
Steven J. Sherlag			
		

Paul E. Levy
Denny Maison
Susan F. Mandiberg
Christopher A. Missiaen
Leslie Nitcher		
Laurance W. Parker
Diane R. Patten
Robert W. Reid		
Stephen R. Sady
Thalia Sady
David Saydack		
Tera Schreiber		
Tahra Sinks
Debra S. Sirotiak
Dean Smith		
Suzanne K. Taylor
Jason E. Thompson
John J. Tyner
Elizabeth N. Wakefield
Jennifer Williamson

$101–$200
C. Lane Borg		
David M. Audet		
Janet M. Boytano
Marie B. Desmond

$26–$100

Dawn Andrews
Meghan S. Bishop
Michael P. Bertholf
Anthony Bornstein
Daniel M. Carroll
Deborah K. Cumming
Mike De Muniz
Jeffrey E. Ellis
Dan J. Engler
Peter Gartlan
Peter J. Gorn
Mark A. Heslinga
Robert C. Homan
Todd Huegli
Robert L. Huggins
Julie A. Krull
Wendy A. Kunkel
Ernest G. Lannet

Up to $25

Maurisa R. Gates
James D. Lang		
Michelle A. Ryan
Brian Zanotelli

Thank You!

These businesses gave
door prizes to the
Forensic Evidence: CSI
Eugene seminar:
Bates Steakhouse &
Saloon
Café Yumm!
Cornucopia Restaurant
El Torito Restaurant
Glenwood Restaurant
Jacqueline Joseph,
Handwriting &
Document Examiner
Kowloon Restaurant
Mac’s at the Vet’s Club
Ninkasi Brewing
Company
Off the Waffle
Oregon Bach Festival
Pegasus Smokehouse
Pizza
Perugino Coffee House
& Wine Bar
Sushi Pure
Sweet Life Patisserie
Track Town Pizza,
Franklin

Donate to one or more of OCDLA’s special funds.
Scholarship Fund — Assists members

Leave a Legacy — Consider OCDLA

who otherwise would not be able to
attend OCDLA seminars.

in your estate planning, with the
assistance of Leave a Legacy, a
campaign to help people make the
most of their charitable giving. For
help structuring your memorial gift or
estate plan, consult with an attorney,
financial planner, accountant or
insurance agent. Visit Leave a Legacy
at leavealegacyoregon.org for details.

Legislative Advocacy — Support
OCDLA’s lobbying effort, which focuses
on securing public defense funding,
promoting legislation beneficial to the
criminal justice system, and protecting
the constitutional and statutory rights of
those accused of crime. This is not the
OCDLA–PAC.

General Support — Make a general

Nonprofit Status
OCDLA is a 501(c)(3)
nonprofit educational association, governed by a
14-member board. Check
with your tax advisor regarding whether or not your
contirbution to OCDLA is
tax deductible.
OCDLA Tax ID#:
93-0743226.

donation and we will apply your gift
where it is most needed.
The Oregon Defense Attorney

How to Donate
You may send a check in
the mail, donate online at
ocdla.org, or contact
the OCDLA office:
(541) 686-8716,
info@ocdla.org,
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Welcome, New Members
Academic
Amanda Alvarez, Portland
Marie Atwood, Portland
Kelsyn Bevins, Portland
Drake Durham, Salem
Lowell Elliott, Lake Oswego
Lindsay Freedman, Salem
Nathan Goin, Aloha
Robert Hanson, Medford
Brian Harris, Salem
Lauren Landa, Salem
Jesse Lohrke, Eugene
Joseph Lunsky, Salem
Sean Neary, Tualatin
Virgil Royer, Salem

Since December 22, 2010

Zach Spier, Eugene
Bradley Steinman, Lake Oswego
Andrea Wahl, Salem
Nonlawyers
Vic Montano, Portland
Typhanny Tucker, Portland
Regular
Jonathan Anderson, Newberg
Mary F. Anderson, Bend
Valerie Bruech, Portland
Kirk Carpenter, Portland
Rafael Colin, Newberg
Michael Cougar, Grants Pass

Megan Daniels, Lake Oswego
Andrew J. Diener, Salem
Sanam Dowlatdad, Portland
Stephen J. Doyle, Gladstone
Haley L. Griffith, Lake Oswego
Mark J. Lang, Seaside
Christopher A. Larsen, Portland
Leslie G. MacDonald, Portland
Emily Oberdorfer, Portland
Michael Owens, Portland
Timothy R. Park, Dallas
Dylan Potter, Bend
Christopher M. Potter, Eugene
Wade Whiting, Madras
Steve Williams, Portland
Jan Wyers, Portland

Our Members

Thank You, OCDLA Life Members One-time membership fee (currently $5,000)
Leeon F. Aller, Roseburg
M. Janise Augur, Eugene
Richard Lee Barton, Portland
Kelly R. Beckley, Eugene
John E. Bennington, Eugene
James E. Bernstein, Oregon City
Pat Birmingham, Portland
Timothy M. Bowman, Portland
Enver Bozgoz, Klamath Falls
William S. Brennan, Portland
Claudia E. Browne, Grants Pass
Christopher Edward Burris, Oregon City
Peter J. Carini, Medford
David R. Carlson, Vale
Des Connall, Portland
Jenny Cooke, Oregon City
Richard L. Cowan, Salem
Richard A. Cremer, Roseburg
Constance Crooker, Portland
Mark Austin Cross, Oregon City
Michael D. Curtis, Portland
Jacques P. DePlois, Coos Bay
Chris W. Dunfield, Corvallis
Edward L. Dunkerly, Vancouver
Jay Edwards, Salem
Thomas L. Fagan, Eugene
Daniel L. Feiner, Portland
Paul M. Ferder, Salem
Laura A. Fine, Eugene
Steven H. Gorham, Salem
John M. Halpern, Jr., Eugene

Chris Hansen, Eugene
Fredrick Hass, Portland
Gregory J. Hazarabedian, Eugene
John H. Hingson, III, Oregon City
Rush M. Hoag II, Eugene
Victor Hoffer, Mt. Angel
Robert C. Homan, Eugene
Bruce Howlett, Portland
J. Kevin Hunt, Oregon City
Steven Jacobson, Portland
Carter Kerns, Pendleton
Charles Kochlacs, Medford
Steven L. Krasik, Salem
Paul H. Kuebrich, Albany
Angie La Nier, Medford
Neil F. Lathen, Salem
Gordon Mallon, Burns
Phillip M. Margolin, Portland
Harris S. Matarazzo, Portland
Shaun S. McCrea, Eugene
David T. McDonald, Portland
James P. McHugh, Oregon City
J. Robert Moon, Jr., Baker City
Lynn M. Myrick, Grants Pass
Robert H. Nagler, Eugene
John W. Neidig, Portland
Lindsay R. Partridge, Salem
Robert N. Peters, Eugene
Paul S. Petterson, Portland
Michael Phillips, Eugene
David J. Phillips, Eugene

John Powers, Portland
Mark Rader, Ontario
Susan Elizabeth Reese, Portland
Forrest Reid, Albany
Beverly D. Richardson, McMinnville
Martha L. Roberts, Eugene
Ilisa H.R. Rooke-Ley, Eugene
Michael E. Rose, Portland
Janet Rosencrantz, Eugene
Robert M. Schrank, Eugene
Thomas S. Sermak, Eugene
Ross M. Shepard, Washington, DC
Steven J. Sherlag, Portland
Geoffrey Squier Silver, Portland
Emily Simon, Portland
Richard Smurthwaite, Eugene
Philip W. Studenberg, Klamath Falls
David G. Terry, Roseburg
Olcott Thompson, Salem
Bob Thuemmel, Portland
Walter J. Todd, Salem
William L. Tufts, Eugene
William Uhle, Portland
Monty K. VanderMay, Salem
Gregory E. Veralrud, Eugene
John C. Volmert, Eugene
Peter F. M. Warburg, Eugene
Kristen L. Winemiller, Portland
Richard L. Wolf, Portland
Valerie Wright, Bend

Thank You, OCDLA Sustaining Members
James A. Arneson, Roseburg
Michael D. Barker, Corvallis
Katherine O. Berger, Portland
Leland R. Berger, Portland
Thomas C. Bernier, Roseburg
Gary B. Bertoni, Portland
Marc D. Blackman, Portland
Whitney P. Boise, Portland
Tom C. Bostwick, Salem
Janet M. Boytano, Albany
Mark C. Cogan, Portland
Jesse Coggins, Coos Bay
Howard W. Collins, Salem
Brian D. Cox, Eugene
Daniel A. Cross, Hillsboro
Peter B. Fahy, Corvallis
Jenifer Feinberg, Medford
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Richard E. Forcum, Bend
James W. Gardner, Gold Beach
Robert A. Graham, Jr., Grants Pass
Kenneth C. Hadley, Baker City
James D. Hennings, Portland
David A. Hill, Eugene
Ronald H. Hoevet, Portland
Alan W. Karpinski, Portland
Daniel H. Koenig, Eugene
John B. Lamborn, Burns
Rosalind Manson Lee, Eugene
Kenneth Lerner, Portland
Philip A. Lewis, Portland
John W. Lundeen, Lake Oswego
Wayne Mackeson, Portland
Wm. Jason Mahan, Roseburg
Robert J. McCrea, Eugene
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Roscoe C. Nelson, III, Portland
Gregory P. Oliveros, Clackamas
Per C. Olson, Portland
David M. Orf, Medford
Bert A. Putney, Medford
John S. Ransom, Portland
James B. Richardson, Portland
Stephen R. Sady, Portland
Markku A. Sario, Canyon City
Priscilla L. Seaborg, Portland
Norman Sepenuk, Portland
Ralph H. Smith, Bend
Marc Sussman, Portland
Jason E. Thompson, Salem
Raymond S. Tindell, Portland
Randall L. Vogt, Portland
The Oregon Defense Attorney

CLASSIFIED ADS
We have an opening for a full-time

number for the new office is 971-239-

criminal defense attorney in Dallas,

4771. The firm will be handling criminal

Polk County, Oregon. Criminal defense

defense, including post-conviction, and

experience is preferred. Good salary and

domestic relations matters.

benefits. Great working environment.
Four attorney law firm. We have had the
indigent defense contract in Polk County
since 1984. Bilingual preferred but not
necessary. E-mail your resume to cllpc@
aol.com, or call 503-623-6676. We have
an position available because one of our
attorneys was just elected Judge.

2-5 offices (some with secretarial
stations) available for lease in friendly,
professional, beautiful, busy law
office in downtown Eugene. On-street
and lot parking, close proximity to
municipal, state, federal, and bankruptcy
courthouses, the jail, all city/county
offices, and all downtown amenities.
Tasteful offices include full reception

FULL SERVICE OFFICE in downtown
Portland available. Work alongside nine
other attorneys in the historic Pennoyer
Building. Amenities include reception
service, shared conference and break
room facilities, internet and fax.
Convenient to courthouses and MAX.
Overflow and referral work a possibility.
$500/month in rent on a month to month
lease. Call Drew Chilton at 503-3208507.

services, telephone system, voice-mail,
ADSL access, use of 3 conference rooms,
break room (with shower), and two work
rooms equipped with multiple copiers/
imagers, facsimile machines, postage
meter, shredder, and lots of related
equipment, access to lots of printed
material/resources and abundant work
areas. For more information or to view
the offices, contact OCDLA Member
Brian Cox at (541) 683-7151 or at bcox@

Rader, Stoddard & Perez, P.C.

scslaw.org.

has opened a second office in Salem.
Attorneys Susan R. Gerber and Manuel
Perez will be located at the new office,
located in the Reed Opera House
building at 189 Liberty Street, N.E. Suite

2–8, hot tubs, bikes. Call Rush Hoag,
(541) 344-4125, 1-800-659-2761, www.
rush2sunriver.com.

$5000 one-time fee

r Sustaining Member
$390 / year

r Regular Member, bar 		
entry 2007–2010 		
$195 / year

r Regular Member,
bar entry up to 2006
$285 / year

r Professional Nonlawyer
$115 / year

r New Bar Admittee
(2011)

$50 first year

r Law Student $10 / year
r PAC Contribution		
$___ to the OCDLA–PAC

Rates
Prorated
Visit ocdla.org for
current new member
prorated rates.

Criminal Appeals
for the client who deserves a second chance

Andy Simrin
Attorney at Law

•
•
•
•

r Life Member

Sunriver Resort Rentals. Sleeps

210, Salem, Oregon 97301. The phone

503.265.8940

2010–2011
Dues

MEMBERSHIPS good through June 2011.
Join or renew online at ocdla.org (click
About OCDLA, then Membership Info).
OCDLA is a 501(c)(3) tax exempt organization. The OCDLA–PAC is a separate entity.
Call us at (541) 686-8716.

18 years appellate experience
over 140 published appellate opinions
16 supreme court opinions
author post-conviction proceedings

405 Northwest 18th ;venue • Portland, Oregon 972:9
The Oregon Defense Attorney
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March/April 2011

Oregon Criminal Defense
Lawyers Association
96 East Broadway, Suite 5
Eugene, OR 97401
(541) 686-8716

Nonprofit Org.
U.S. Postage
PAID
Eugene, OR 97401
Permit #636

Details & registration on pages 20–21 or visit ocdla.org.

Sexual Behavior

iZealous
n CAdvocacy
h i l din rDependency
e n aand
n dDelinquency
T e e nCasess
An OCDLA Seminar

April 15–16, 2011
Hallmark Resort, Newport

