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Measure 73:
Red Herring

The View From Here

by Rob Raschio

I

am allergic to fish, which makes me particularly
repulsed by red herrings. Fish makes my throat
swell up, making it hard to breath. So it should
come as no surprise that I began to gag after reading
the latest red herring from Kevin Mannix – Ballot
Measure 73. Should this stinking fish become law,
the swelling in my throat will pale in comparison to
the swelling of Oregon’s prison system.
Measure 73 is entitled the “Oregon
Crimefighting Act” and addresses repeat driving
under the influence of intoxicants and major sex
crimes. Measure 73 contains two red herrings.
The First Red Herring: Measure 73 changes
the current statute on felony DUII by making a
third DUII in ten years a felony. The red herring
is that it requires a 90-day jail sentence for the
offense. Why is it a red herring? Because practically
speaking no one convicted of the felony will
get 90 days. They will get 13–14 months in
prison. Doug Harcleroad, senior policy advisor
of Oregon Anti-Crime Alliance, said as much in
his letter to the Oregon legislature. He stated,
“The Initiative also sets a mandatory minimum
sentence of 90-days incarceration (the judge can
give more and probably would under sentencing
guidelines – 13 to 14 months in prison), and the
State shall reimburse the counties for the cost of
local incarceration before and after conviction.”
Corrections is 10.9 percent of our current Oregon
general funds budget, a higher allocation than any
other state in the union.
Kevin Mannix wormed his way around the
issue of prison terms in an interview with the
Oregonian Editorial Board. They wrote, “[Mannix]
contends that the state could and would adjust the
guideline sentences for these repeat drunk driving
cases, ensuring that 90-day minimum sentences
approved by voters would not balloon to costly 12to 25-month prison terms.” Oregonlive.com, July
21, 2010.
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“Do not be fooled
by the language of
Measure 73. People
will go to prison
when Oregonians
thought they would
get 90 days.”

Mr. Mannix is misrepresenting the truth.
He knows better than to think the legislature
will overturn the will of the voters in the way he
suggests. He is playing on Oregon voters’ emotions
to be tough on drunk driving and sex offenses
without being honest about the cost of their
decision in tough economic times.
The Oregon Criminal Justice Commission
(“CJC”) estimates that Measure 73 will add 527
felony convictions each year. Each of those felonies
will carry an imprisonment of at least 13–14
months, which in real terms means a year of prison
per conviction. Oregonians spend $36,060 per
inmate per year of incarceration. Conservatively,
the Measure 73 DUII provision will cost taxpayers
$19,003,620 per year. Of course, Measure 73 is a
completely unfunded mandate. Voters should know
they will be imprisoning people at a significant
cost to schools, social services and other state runprograms, or paying higher taxes.
Mannix is a big spender who has severely
damaged Oregon’s financial well-being. In 1994,
Mannix championed Measure 11, requiring
mandatory minimum sentences for certain felonies.
That measure has caused a doubling of Oregon’s
prison population from 7,000 to 14,000. In the
same timeframe, Oregon’s general population has
increased by about a quarter. Housing inmates
costs Oregonians half a billion dollars a year. This
while crime rates have been dropping for reasons
unrelated to mandatory sentencing. Measure 73 is
more of the same.
Do not be fooled by the language of Measure
73. People will go to prison when Oregonians
thought they would get 90 days. Further,
Continued on next page
OCDLA Board President Rob Raschio is with Morris Olson
Smith Starns Raschio in the Dalles. He serves on the Legislative
and PAC committees.
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broad demographic spectrum from across Oregon heard
arguments from both sides of the measure for a full week
in August. The result: 21 of the members of the committee
found that the measure unfairly limits judges’ authority in
sentencing and costs too much. Twenty-one members also
agreed that mandatory minimum sentencing has not proven
to be a significant deterrent to future DUII or sex crimes!
Gail Meyers, Jennifer Williamson and John Potter deserve
high praise for organizing our response to this measure in an
effective way. The process proves that when educated about
the effects of these measures, the vast majority of Oregonians
reject them.
You can learn more about the Citizen Initiative Review at
healthydemocracyoregon.org.
Do not swallow Mannix’s red herring. Urge others not
to swallow either. If you would like to take this fight a step
further, please consider a tax deductible contribution to the
OCDLA’s fund to fight Measure 73 so we can continue to
educate Oregonians about its intended consequences.
Finally, please take a moment to read the memorials
to Dennis Hachler and Paul Beneke in this issue. Our
community lost two champions of Justice in July. “What we
do for ourselves dies with us. What we do for others and the
world remains and is immortal.” — Albert Pine

VIEW FROM HERE Continued from previous page.

Oregonians should ask themselves whether prison is better
than treatment. A third DUII is a sign of severe alcoholism.
Shouldn’t we treat the problem? Oregon’s treatment
options are very limited. It takes around three months to
get an indigent person into treatment. The investment of
$19,000,000 would significantly improve treatment in
Oregon.
Harcleroad says there needs to be harsh punishment for
repeat drunk drivers. A third conviction for a DUII currently
means significant jail time (generally longer than the 90 days
standard proposed in Measure 73), a lifetime revocation of
driving privileges in Oregon, a $2000 fine and supervised
probation. In my opinion, that is a harsh sentence.
Here’s a helpful hypothetical based upon my experiences
as a criminal defense attorney. Nineteen-year-old Billy goes
to a party and has too many beers. He gets arrested for
DUII on the way home. Gets placed on a diversion to avoid
conviction. Three months later, he is out with some buddies,
he has some beers with them, and gets behind the wheel
again and he gets another DUII. Bad Billy. He now has two
DUII convictions. Fast forward. Billy is 28, married, two kids,
decent job with benefits. Billy and his wife have a fight, he
drives to the bar down the block, has one too many, gets
stopped on the way home, blows a .08. Under Measure 73,
he will go to prison for 13-14 months. Is that the right result?
Taxpayers will spend $36,060 to incarcerate him. Taxpayers
will pay for food stamps, health care, housing for his wife
and kids. His chances of getting a decent job significantly
diminish after he gets out because of the felony conviction. Is
that the best result for our community?
The Second Red Herring: the proposition of a 25-year
minimum sentence for repeat sex offenders. Oregonians
need to know that the impact of this portion of the measure
is negligible. CJC estimates 13 offenders a year might be
impacted by the statutory change. Further, they estimate that
one – one – prison bed will be affected by this law in the
biennium 2017-19. Simply uneventful.
Mannix knows it. The language in Measure 73 is
designed to persuade voters to burn their tax dollars. Mannix
wants voters to pass the measure based upon the fact that
sex offenders are bad and need to be punished. He fails
to tell the voters the measure will have little effect. In fact,
sexual offense victims’ organizations believe that mandatory
sentencing has a chilling effect on the reporting of sexual
offenses. Most of the time, the offenses are committed by
family members against family members. Putting uncle in
prison for 300 months has proven too hard for many victims.
There is not a judge or district attorney in Oregon who will
tolerate a repeat offender who has been imprisoned before.
They will be locked up without the help of this red herring.
The measure will lead to 15- to 17-year-old kids being
incarcerated for 300 months as repeat sex offenders.
The Citizen Initiative Review, a 24-citizen panel of a
The Oregon Defense Attorney

OCDLA Spanish Law,
Language and Diversity
Program (tentative)
La Paz, Baja, Mexico
February 13–18, 2011
Tuition — $1,395

This program will help defense lawyers:
• better represent their Hispanic clients by
understanding the distinctions between the
Mexican and American justice systems and
the expectations Mexican clients have when
they are involved in the American justice
system
• improve Spanish language skills needed
to communicate legal concepts with
Hispanic clients

Send email of interest by September

15 to John Potter, jpotter@ocdla.org, so
that we can determine whether to proceed.
If you want to absolutely hold one of the
25 spots, send a $250 deposit by September 15. Tuition balance of $1,145, due
December 1, 2010.

Visit www.ocdla.org for details.
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The Next Wave

“The rights of the accused
against the government are no
longer sacrosanct.

By David McDonald

Board Perspective

I

n The Third Wave, Alvin Toffler anticipated an
“Information Age” that would be dramatically
different from the corporate, industrial, nuclear
family–based society of the “Second Wave.”
When I studied law, the criminal justice
system was presented as solely a two-party system:
the state and the accused. It was defined as a
“them” against “one” system, with the prosecuted
individual being comforted in the knowledge that
they were shrouded in specific and enumerated
constitutional rights, the principles of which dated
to the Magna Carta.
The underlying legal principle being that
these fundamental and enumerated rights were
necessary in order to protect an individual against
government overreaching and abuse that could
result in a loss of liberty. It is that system that may
now go down in history as the Second Wave of the
criminal justice system.
The rights of the accused against the
government are no longer sacrosanct. The courts
have restricted, and created great exceptions, to the
once powerful Fourth, Fifth and Sixth Amendments.
Now, in the face of the erosion of constitutional
rights for accused persons, a new third party
is methodically and steadily gaining a greater
prominence in the Constitution, in implementing
legislation and the courtroom itself. The transition
towards a newer three-party criminal justice system
has not been sharp, but the speed of changes of
the new wave will increase now that the rights of
persons who are to be “designated” as “victims” are
ingrained in our state constitution and our statutes.
As defenders, we must be ready to confront the
challenges of this new wave both in the courtroom
and in the legislative process. We must also be
ready to embrace some of the new laws and rules
and use them to further our client’s interests.
Therefore, OCDLA has added a new committee,
the Defendant’s Rights Group. The committee’s
mission is multifaceted, but overall it is chartered
to develop strategies to protect the existing
constitutional and statutory rights of accused
persons from being overtaken by the new wave
but also, when possible, to capitalize on the new
laws regarding the procedural rights of “designated
victims” to our client’s ultimate advantage.
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The focus of the committee is to analyze current
law and rules regarding “victims’ rights” provisions,
develop legal motions and memoranda regarding
the issues, identify the specific groups that are
identifying themselves as “victims’ rights” advocacy
groups, research the funding sources of these groups,
develop a section of the OCDLA website dedicated
to providing information to our membership
regarding these issues, act as a repository for our
members’ experiences with these issues from
across the state, and be a resource for our lobbyists
and legislative committee regarding strategies for
legislation, both offensive and defensive.
To provide a quick historical perspective, the
citizens approved Measure 40 in 1996, which
added “victims’ rights” to our state constitution. The
Oregon Supreme Court invalidated Measure 40 in
1998 but the proponents came back in 1999 with
Measures 69–75. Of those measures, 69 and 71
specifically enumerated what have been touted as
procedural rights for designated “victims” (69) and
limitations on pre-trial release of persons accused of
certain specified crimes (71). Under both measures
a person could not be a “victim,” and thus a
beneficiary of those constitutional rights, unless
“determined” to be so by a prosecuting attorney.
These “rights” did not seem to have much
impact, as most “proponents” felt that the absence
of any enforcement mechanism prevented effective
assertion of the enumerated “rights.” However,
dormant does not mean dead, and the proponents
pushed the legislature to refer Measures 51 and
52 (House Joint Resolutions 49 and 50) which
purported to provide “designated” “victims” with a
standing and a remedy.
Measure 51 amended Article I, § 42 and
Measure 52 amended Article I, § 43. Both of these
measures may be cumbersome in their drafting but
they are being recognized as achieving four goals
for “victims”: 1) provided authority for prosecuting
attorney, if he or she so chooses, to “assert and
enforce” a “victim’s” right, 2) provided “designated
Continued on next page
OCDLA Life Member David McDonald practices law
in Portland. He serves on the Drug Policy, Education, and
Legislative committees.
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SENTENCING Continued from previous page.

victims” a remedy “by due course of law” for a violation of
specific rights, 3) gave the legislature discretionary authority
to make laws to further effectuate the new constitutional
amendments, and 4) granted the court, in addition to the
prosecuting attorney, the authority to “designate” a person as
a “victim.”
Then came the 2009 Legislative Session and with it the
new statutory provisions that are supposed to implement
and grant remedies to designated victims that wish to
assert the rights enumerated in §§ 42 and 43. The major
bill that addressed these issues is SB 233, which is now
predominantly codified in ORS 147.500 et seq. In 2010, the
legislature added HB 3634, and Chapter 4 of the Uniform
Trial Court Rules has been amended to adopt the procedural
rules that are intended to implement the “rights” set forth in
the constitution and statutes.
The implementing legislation is long and complex,
but people and organizations are already putting
together programs, summary documents and PowerPoint
presentations that are helpful tools in wading through
the legalities. I spoke at the last Investigation and Trial
Preparation Seminar regarding when a defender might be
prevented from contacting a person both prior to and after
being “designated” as a victim. We have access to and will
be posting other resources on the OCDLA website that
give informative overviews of the various constitutional
provisions and implementing legislation. Greg Hazarabedian
is spearheading that effort and we hope to have that

information on the site by the end of September.
Advocacy groups are springing up around the country
and many are receiving grant money from the federal and
state departments of justice (for example, did you know
that there is now a National Crime Victims Bar Association
– ncvc.org/vb – which is dedicated to suing all criminal
defendants civilly and which is “affiliated” with the National
Center for Crime Victims?)
In Portland, the National Crime Victim Law Institute at
Lewis & Clark is the beneficiary of a large federal grant and
is in full operation. Its director, Meg Garvin, is the keynote
speaker at the NCVC national conference next month in
New Orleans. Also, as part of the federal grant, NCVLI put up
$100,000 to help start the Oregon Crime Victims Law Center.
The OCVLC is now taking some cases pro bono and
assisting those “designated” victims with the court system.
It is likely that there may be times that we as defenders will
need to challenge the ability of these organizations to be
a part of our proceedings. There may also be times, if the
advocacy groups are truly lawyers governed by the ethical
rules to fight for the best interests of their clients, where we
can work with these groups for a just resolution of our cases.
So, we will not go without a long board into the curl of
this new wave. The legislation is ripe for challenge and, in
some instances, we as defenders may benefit from “designated
victims” obtaining private counsel. It is time for us to get smart
and work smart, the Third Wave is coming.

NEW! Second Edition

The Investigator’s Manual
2nd edition, 2010
Edited by Rhonda Coats, Lynette Lazenby and Brenda Tam
Tips, strategies & resources covering:
• Computer evidence & forensics, hardware & security
• Forensic photography & conducting surveillance
• Investigating informants, locating & interviewing witnesses, including juveniles
• Handling subpoenas, including out-of-state witnesses
• Ethics, victims’ rights issues, & the effective attorney-investigative team
Plus dozens of OARs, statutes, Rules of Civil Procedure, sample release forms
and informative appendices.

$125 for members, or
Download the PDF for $105.
541.686.8716 ocdla.org

“No Oregon PI should practice without it.”
The Oregon Defense Attorney
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HOLD THE LINE

Search
and
Seizure
challenges

sept 24-25, 2010
Newport, Oregon
n Warrantless Searches
n The Automobile Exception
n Oregon and Federal Updates
n The Motion to Suppress
n Miranda Issues
n Search of Portable Electronics
n Warrant Challenges
n Bad Stops and Good Stops

Featured Speaker: John Wesley Hall, Little Rock AR

OCDLA’s Search and Seizure Manual
An OCDLA Original:
• Now in its 5th edition, edited by Bob Homan
• Includes all cumulative case law updates since 2002
• NEW — Appeals
• NEW — Federal Issues
• Substantial changes on CONSENT and VEHICLE STOPS

July 2010 update included!
Featuring cases on extended stops, concealed weapons and more
and the Oregon Search & Seizure Memorandum.
Order your copy today!

Available to OCDLA
members for $245
($295 nonmembers).
Order online at
ocdla.org
or call 541.686.8716.

FREE SHIPPING

OCDLA members can order the PDF version online and save $40! Go to ocdla.org.
The Oregon Defense Attorney
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search and seizure

sept 24-25, 2010
Agate Beach Inn, Newport

Who can attend?
This program is open to defense
lawyers and those professionals
and law students directly involved
in the defense function.

Registrant Information

What’s included in the fee?

Address__________________________________________________________________________

•
•
•
•
•

City_ _________________________________________ State____________ Zip________________

Seminar admission
Written materials
CLE credit
Breakfast and lunch on Saturday.
Refreshments

Need financial assistance?

Name_________________________________________ Bar #/PSID#_ ________________________
Name for Badge___________________________________________________________________

Phone_ _______________________________________Fax_________________________________
Email____________________________________________________________________________

CLE Tuition and Materials

Contact OCDLA by April 6 about
scholarships, payment plans or
creative payment arrangements.

OCDLA Members:

Cancellations

Nonmembers:

Seminar cancellations made by
noon on Sept. 14 will receive a
refund less a $25 cancellation
fee. No-shows receive the written
material and audio CDs.

Lodging: Agate Beach Inn
1-800-547-3310
3019 North Coast Highway
Newport, Oregon 97365
Make reservations by August 24.
After that time rooms may not be
available at our special rate (rooms
start at $96 single/dbl ocean view
or $76 hillside). Pet-friendly rooms
available as well.

CLE Registration
Online: www.ocdla.org
Phone: (541) 686-8716
Fax: (541) 686-2319
Mail: 96 East Broadway, Suite 5,
Eugene, OR 97401

CLE Credit
Approval pending for 10.5
general credits in Oregon, 9.75
in Washington. OCDLA is also an
approved DPSST CLE provider.
OCDLA certifies that the Hold the
Line Search & Seizure Seminar has
been approved for MCLE credit by
the State Bar of California in the
amount of 9.75 hours of which 0
will apply to legal ethics.
The Oregon Defense Attorney

Lawyer

Early Bird (by 9/14)
r $260

Standard (after 9/14)
r $285

=

$_____

Nonlawyer

r $165

r $190

=

$_____

Lawyer:

r $310

r $335

=

$_____

Nonlawyer

r $215

r $240

=

$_____

Save resources and money: Opt for a download or a CD
r

Download materials from OCDLA’s web site (subtract $15) or,

-

$_____

r

CD only, no hardcopy (subtract $15)

-

$_____

=
=
=

$_____
$_____
$_____

=

$_____

=
=
=

$_____
$_____
$_____

Can’t Attend?—Get Written Materials and Audio
r Written materials (hardcopy and CD) & audio for credit, $175, members only
r Written materials (CD only) & audio for credit, $160, members only
r Written material only—CD and hardcopy, $100

OCDLA Scholarship Fund
r $
 25 donation to the scholarship fund to assist members who would
otherwise be unable to attend

Not an OCDLA Member? Add a Membership Now and SAVE! 		
Bar entry 2006 to 2009
Bar entry 2005 or earlier
Non-lawyer Professional Membership
Bar entry 2010—New Bar Admittee

r
r
r
r

$195
$285
$115
$50 new member

Payment Information
Payment must accompany registration.

rCheck enclosed      rVISA/MC/AMEX/Discover                                     Total

= $_____

___________________________________________________________________________________________
Name on Card                        Card Number                                                               Exp. Date
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                     Billing Zip                    CVC#
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Public Defense Management Seminar

CLE Registration

October 21–22, 2010

Registration

$260 lawyers
$165 nonlawyers
by early bird deadline of
October 11
What’s included?

• Seminar Admission Thur–Fri)
• Written Materials (hard copy
  and CD)
• Thursday and Friday Breakfast
• Thursday Lunch
• Thursday Reception
• Refreshments
• CLE credits

September/October 2010

Agate Beach Inn, Newport — ON THE COAST!
This program is open only to OCDLA members, other defense lawyers and those professionals
and law students directly involved in the defense function.

Sponsored by the  Oregon Criminal Defense Lawyers Association and the Office
of Public Defense Services. For lawyers, staff,  and managers  with the common
goal of improving public defense.

Tuition

                                                       

Early Bird

Standard

     By 10/11             After 10/11

Lawyers

p $260

p $285

=

$_____

Nonlawyers

p $165		 p $180

=

$_____

Written Material Options: Save resources and opt for a download or a CD
extended payment plans or creative payment arrangements.

Financial assistance? Contact OCDLA by October 11 concerning partial scholarships,

Email____________________________________________________________________________

Phone_ _______________________________________Fax_________________________________

City_ _________________________________________ State____________ Zip________________

Address__________________________________________________________________________

Name for Badge___________________________________________________________________

Name_________________________________________ Bar #/PSID#_ ________________________

OCDLA SEMINAR REGISTRATION — Please Print.

Online: www.ocdla.org
Phone: (541) 686-8716
Fax: (541) 686-2319
Mail: 96 East Broadway, Suite 5,
Eugene, OR 97401

p Download materials from OCDLA’s website, subtract $15 			

– $_____

p CD only, no hard copy, subtract $15

							

– $_____

p $195 new/renewing
p $285 new/renewing
p $115 new/renewing
p $50 new only

=  +$_ ___
=  +$_ ___
=  +$_ ___
=  +$_ ___

OCDLA Membership
Effective through June 2011

Bar Entry 2005–2008
Bar Entry 2004 or earlier
Nonlawyer Professional Membership
Bar Entry 2009—New Bar Admittee

Scholarship Fund
I would like to donate $25 to the OCDLA Scholarship Fund, which
assists OCDLA members who otherwise could not attend.
p $25 =

Payment

$_____

Payment must accompany registration.

p Check enclosed

p Charge my VISA/MC/AMEX/Discover

Total

$_____

________________________________________________________________________

Name on card                                             Card Number                                                                           Exp. date

              Billing Zip             CVC#

p Bill me. OCDLA members only, email address required.

Cancellations — Seminar cancellations made by October 20 will receive a refund less a
$25 cancellation fee. No-shows will be sent the written material. This seminar is not recorded
and no-shows do not receive CLE credit.

LODGING at the Agate Beach Inn
3019 North Coast Hwy, Newport, OR 97365

www.agatebeachinn.com
Call 1-800-547-3310 for lodging. After September 20 rooms are
space-available only and may not be available at our special rates
of $76/hillside or $96/ocean-view. Mention OCDLA to receive the
special rates. The Inn has pet friendly rooms for a nominal fee.
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Paul Beneke: Gentle
Heart, Unyielding
Advocate

“Paul’s gentle heart
towards those
accused and those
around him did not
prohibit him from
baring his teeth
and battling in any
courtroom scenario.”

By Justin Rosas

In Memoriam

P

aul Gerald Beneke, our hero, close friend,
dedicated counsel and skilled trial attorney,
passed away in Ashland, Ore., on July 25,
2010. His wife Katie and daughter Viola survive
him in grace.
Donning aviator glasses and a golden-boy look,
Paul arose from the ashes in small-town Minnesota
to hail from some of the most iconic college towns
in the country. He left home at an early age but
remained close with his family until his death,
visiting with his mother every other month even
after the physical distance between them grew.
When Boulder, Colo., couldn’t hold him after the
first years of college, he descended on Madison,
Wis., which could accommodate such a mind with
its blend of music, academia, subculture and Pabst
Blue Ribbon.
One of Paul’s great passions developed by
accident during this time: he became a taxi driver
on a whim and enjoyed telling stories—to his
riders while on duty and about his riders when
he was off work. His time driving gave him a
neverending sense of revelry even after he had
become an attorney. Telling stories of cab rides that
he gave to any number of intoxicated or workedup college students was one of his joys. This
experience colored his feelings about humanity
and his clientele, opened his eyes and refined his
mandate towards public service. After graduating
from “Sconnie” in 1992 with a degree in political
science, Paul decided that the world needed his
influence in the courtroom and came to Eugene
where he became a Duck, a law student, and began
to become a superstar to many of us in the Oregon
Criminal Defense Lawyers Association.
Paul’s intensity was seen immediately in
school; he worked his tail off (as he always did)
and earned a spot on the faculty of the University
of Oregon out of law school. He also volunteered
countless hours to legal aid during this time, where
his passion for service was further fostered and
grew into what would become a full-time career.
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Teaching legal writing and research did not suit
Paul’s desire for the compelling action of being a
trial attorney and his desire to help those in need
in a full-time capacity, so he left the University
of Oregon to answer his calling and joined the
Southern Oregon Public Defender in 2001.
He practiced at SOPD for nine years, turning
down countless opportunities to open a private
practice or move into a more lucrative business.
His success in Medford would have translated
anywhere, but his sense of public service ran deep,
and he never hesitated to let an ADA know that
they were picking on the impoverished, to point
out the difference in sentencing, treatment and
arrests between those underserved in society and
those more advantaged, and to advocate for any
client that was being adversely affected by the dark
underbelly of the system.
Paul’s gentle heart towards those accused
and those around him, however, did not prohibit
him from baring his teeth and battling in any
courtroom scenario. Paul defended cases ranging
from C misdemeanors to murder, handling a load
consisting predominantly of Measure 11 cases at
the time of his death.
Paul was known by many in the Oregon State
Bar as one of the most approachable and humble
champions ever to roam the courtrooms of the
state. While working on the telling of any story,
Paul would rehearse countless times with the staff
and attorneys here at SOPD, just to make sure he
could communicate it appropriately, earnestly and
seriously. Paul understood on a deeper level than
many of us that, while sometimes difficult to muster,
he needed to cultivate the necessary faith in his
defense to be trusted by a judge or jury. His ability
to find that faith or erect an inconsistency that
Continued on next page
OCDLA Member Justin Rosas is with Southern Oregon Public
Defender, Inc., in Medford.
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courtroom: Paul’s efforts to prepare for trial and his efforts to
have his client released were the reason she was not facing
the possibility of life in prison.
A stressed out ADA approached me at the local post
office 21 days prior to that trial, looking like someone had
just taken his milk money. He demanded to know Paul’s
whereabouts because Paul had just filed a rather standard
motion to suppress in that murder case 21 days before a final
trial setting, nearly two years after the incident occurred. This
ADA is one of the most skilled attorneys in this part of the
state, but all he could rant about was why Paul would do that
to him when he had a vacation planned and needed to know
what his evidence was going to be. Paul’s gentle smirk when
told of that stress was typical, knowing that the strategy he
employed had worked once more.
Paul was married to Katie Doyle in 2003 and together
they brought Viola Beneke into the world on April 26, 2007.
Paul’s sense of pride and love for Katie and Viola grew and
thrived with every day, radiating through his professional
life. When Viola played in a fountain in Ashland, the whole
office knew about it and saw the pictures; when she would
say something funny, everyone heard; and when she did
something for the first time, we all got to hear the tale
multiple times while Paul beamed.
Paul was the best of us here and anywhere. He was the
most dedicated, the most intelligent, and the most caring.
He masterfully played devil’s advocate to other attorneys,
trained misdemeanor attorneys in how to be aggressive and
still be client-centered, and helped even the oldest and most
experienced trial attorneys understand the case law and
evidence code.
Asked how he felt about Paul, Andrew Vandergaw, one
of the most seasoned criminal attorneys in the state, said,
“Paul was the type of attorney I still hope to become.”
Let us all have hope that we can learn and become
more like Paul in our practice and our support of those who
desperately need someone in their corner. Thank you, Paul,
for all of the inspiration, encouragement, enthusiasm, and
spirit you gave us while you were here and for being in our
corner. You are already missed and will always be held close.

would later prove fatal to the state’s efforts was unmatched,
having “caught and released” a number of officers in the
middle of truth-stretching exercises that would exhaust not
only the genuine witness but would tire even the lay testiliar.
Last Halloween, Paul sent a picture of himself with two
officers in one of Ashland’s local restaurants to our whole
office. Paul had dressed up as a ’50s geek for the Halloween
parade and the two Ashland officers standing next to him
acted as if they had restrained him. Paul sent the picture, in
which he is smiling and was clearly cordial, making sure to
let us know, “The one on the right I caught in quite possibly
the worst lie I’ve ever seen on the stand.” That sense of
playfulness and cordiality combined with his incredible and
impossible work ethic served him well in all his pursuits in
life.
Many of Paul’s favorite victories were whimsical. He
tried and won a PCS-methamphetamine case where the
client was found with methamphetamine in his pocket. The
defense? “Not my pants.” Paul took that theory, a client with
a substantial record, and a host of evidentiary objections and
routed one of the better trial attorneys in the Jackson County
District Attorney’s office who is now a sitting judge. He loved
those victories because they showed the other attorneys in
the office that sticking with a case, even a dog of a case, can
result in wonderful things for our clients, which validated his
work and mission.
It was not just whimsy, though, it was also talent.
Paul handled serious cases like the shooting of an abusive
husband by his wife, his client an obvious victim of a
difficult life at the hands of her husband. Never giving up,
Paul found a way to have his client’s bail reduced enough
that it could be posted, which led to her release, and allowed
him the time necessary to get an intimidating defense
together—and allowed his client the freedom to mend the
pain in her family.
His client received a sensational offer after all was
said and done, and while Paul had worked countless hours
to prepare for trial he was rewarded by settlement, not
dumbfounded or unsettled by it. There was no doubt in the
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A “Pendleton RoundUp” for Dennis
By Ralph Smith and Geoff Gokey

In Memoriam

D

ennis A. Hachler, legendary and iconic lawyer,
passed away on July 7, 2010, at OHSU
Hospital in Portland, Oregon. He died with his wife
Elaine at his side.
His career began in 1970 when he was
admitted to practice law in Oregon, and he
represented thousands of people in civil, domestic
relations and criminal cases in Pendleton and
throughout Central, Eastern, and Southern Oregon
in both state and federal court.
Dennis was born into humble circumstances
in Wapinitia, Oregon. He was living on his own
at the age of 14 and worked his way through high
school in The Dalles, living in bunkhouses and
boarding rooms. After high school he put himself
through Whitman College, and after a stint in the
Air Force where he loaded atomic weapons onto
B-47 bombers, he moved to Pendleton where he
married and raised three children. After starting
successful businesses in insurance, finance and real
estate, he packed up his family, moved to Salem,
and attended Willamette University College of Law.
After graduation, he returned to Pendleton and
opened a solo practice which he maintained for 40
years.
Although a general practitioner during the early
part of his career, he particularly loved the practice
of criminal law. He also represented hundreds
of people charged with major felonies including
sexual offenses, assaults, robbery and theft down
to municipal violations. He was well known
throughout Eastern Oregon for his vigorous trial
skills and abilities in the courtroom. His reputation
and credibility with prosecutors and judges often
lead to settlement of his toughest cases, particularly
his aggravated murder cases.
Dennis represented people charged with
murder and aggravated murder since 1986 and
worked under contract with the State of Oregon
since 1992. He handled over one hundred
homicide cases including manslaughter, murder
and aggravated murder cases.
Of the dozens of clients charged with
aggravated murder, none of them was ever
sentenced to death. This includes people charged
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“His reputation
and credibility with
prosecutors and
judges often lead
to settlement of his
toughest cases.”

with multiple homicides, murder for hire, death of
a child, torture, felony murders, etc. He lived by
the mantra, “There is a way, no matter how hard,
to settle any case,” which he put into practice by
working with his clients to gain their trust and
confidence and by working even harder as a lawyer
representing his clients with the state and the court.
A man of meager beginnings and very
conservative by nature, he nevertheless
championed the little guy. This side of his nature
allowed him to represent defendants in death
penalty cases because he knew that these clients
often, as he would put it, “never had a chance
in life.” This understanding allowed him to be
sympathetic while at the same time realistic and
honest with his clients. This often allowed him to
gain the client’s trust, which is usually the most
difficult aspect of representing any client charged
with aggravated murder.
He also worked hard with the state and he
believed that honesty and credibility would go a
long way in trying to save your client’s life. This
approach worked for him and his clients because
he was often able to settle cases in astonishing
ways.
In one case, his client and another man had
planned the murder of a young woman, including
her burial in a national forest. His client had a
terrible upbringing including the murder of his
own mother. Even though the state wanted a death
sentence, he allowed his client to personally meet
with the prosecutors and explain why he wanted
a sentence of less than true life, which was the
state’s only offer. He then made a counter offer in
which his client would plead guilty to aggravated
murder, waive jury and agree to relaxed evidentiary
rules that allowed objections only to relevance, if
the state would drop death as an option. The state
agreed and the court ultimately sentenced the client
to LWOP after trial.

Continued on next page

OCDLA Sustaining Member Ralph Smith practices law in
Bend.
OCDLA Member Geoff Gokey practices law in Redmond.
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traveled to the Soviet Union a couple of times before its
breakup and he also traveled to Cuba. He wanted to see for
himself how people lived and worked. He also traveled to
some of the roughest and most dangerous parts of Mexico
and El Salvador in order to discover mitigation evidence in
death penalty cases.
Frugal by nature, he was a generous man. While he
charged legal fees commensurate with his experience and
skill level in many cases, he also always provided pro bono
legal advice to people that couldn’t afford a lawyer. He
believed it was important that poor people got representation
in matters other than criminal matters and he represented pro
bono clients in landlord-tenant disputes, collection matters,
and family law. At the time of his death, with the exception
of one aggravated murder, his remaining open files were all
pro bono criminal cases.
About a year before his death, he called his co-counsel
in an aggravated murder case and advised him that they
had to reschedule a defense team meeting. His reason: he
had accepted the pro bono case of a woman accused of a
violation in Pendleton municipal court and he felt her cause
was just and her violation trial conflicted with the scheduled
meeting. Besides, he wanted to rip the ticketing cop “a new
one.”
That was Dennis Hachler. He will be missed.

The settlement of that case illustrates his basic belief
that any case could be settled. That resolution, however,
would not have been possible had he not been respected by
the District Attorney’s office and had he not been willing to
take a chance to save his client’s life. The prosecution later
admitted that the main reason they changed their offer was
due to their meeting with the defendant. Dennis’ hunch had
worked and he saved his client’s life by taking what some
may consider to be a risky gamble.
He possessed a keen analytical mind and he always
reviewed every piece of discovery. He would often ponder
an issue for hours, driving his co-counsel and other lawyers
nuts over what was perceived to be a small point, though
often proving to be just the opposite.
He was known for his wit and wisdom and quick
recollection of many a war story. He loved to talk about
his prior cases and to talk about your case as well. He was
always available to provide advice and assist if necessary.
Dennis loved the law. He loved telling stories of judges
and lawyers long gone or retired. He was particularly adept
in telling ribald jokes, often weaving the joke into a current
conversation or subject. He had a great memory and even
late in life remembered most of the pertinent facts from every
case he ever had.
He loved to travel and had been all over the world. He

Juvenile Law Training Academy

Emerging Issues in Juvenile Dependency: 2010
October 18–19, 2010 • Hilton Eugene & Conference Center, Eugene
Drugs, Alcohol & Parenting: Substance Use, Abuse and Addiction and Their Impact on Parenting
Appellate Update: Keeping Up With the Courts
SIJS: How It Works in Juvenile Court— Use It or Lose It
Part I: The Law • Part II: The Process for Obtaining Special Immigrant Juvenile Status
Crossover Youth
Working together to assist youth "eligible" for dependency and delinquency treatment.
What’s New at DHS
Safely reducing the number of children in care, engaging relatives, setting of foster care rates,  plus developments in discovery and disclosure of DHS documents and much more.
DHS Administrative Determinations in Other Than Contested Cases: Part I
Part I: Law and procedure: Unraveling the Mystery
Part II: An advocate’s perspective: How to Challenge DHS Rules and Their Application
Alternatives to Permanent Foster Care: Not Another Bite of the APPLA
Is permanent foster care really the best option?
Overrepresentation: The Conversation Continues
Disproportionality in the child welfare system and what can be done about it.
Providing Reasonable Efforts with Diminished Resources
September/October 2010
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Juvenile Law Training Academy

Emerging Issues in Juvenile Dependency: 2010
October 18–19, 2010 • Hilton Eugene & Conference Center, Eugene
What’s included in the fee?
• Seminar admission for both days
• Written materials
• Lunch both days
• CLE credit
• Refreshments during the breaks

Financial Assistance
Tuition has been kept very low, thanks to
the contributions of the sponsors.
Public defense attorneys traveling over 100
miles roundtrip to the seminar can request
mileage reimbursement from OPDS.

Cancellations
Seminar cancellations made by October 15
will receive a refund less a $25 cancellation
fee. No-shows receive the written material
and audio CDs.

Hilton Eugene & Conference Center
66 East 6th St, Downtown Eugene
1-800-937-6660
Room reservations must be made by
September 27 for the per diem rate of
$109/night single or double occupancy.
After Sept. 27 rooms are space-available
only and may not be available at our special  
rate. To reserve your room, call 1-800-9376660 and mention Juvenile Law Academy or
OCDLA to obtain this rate.

Please print legibly or type
Name __________________________________________ Bar # _______________
Name for Badge ____________________________________________________________
Address ___________________________________________________________________
City _______________________________ State ______________ Zip ______________
Phone _______________________________ Fax ________________________________
Email ____________________________________________________________________

Tuition and Materials			
(includes hard copy binder plus CD)

Early Bird

Standard

(By October 5)

(After October 5)

Lawyers 		

p $125

p $150 =

$____

Nonlawyer CASA/Nonlawyer CRB

p $100

p $125 =

$____

Save $15, CD only (no hardcopy)

p -$15

p -$15 =

$____

Written materials & audio:

p $110

=

$____

Written material only:

p $60

=

$____

Can’t Attend?—
Audio and Written Materials

Payment

Payment must accompany registration, payable to OCDLA.

p Check enclosed

p Charge my VISA/MC/AMEX/Discover

Name on card

Total

$____

Card Number

Exp. date

Billing Zip

CVC code

CLE Credit
Approval pending for 13 general (or practical
skills) and 1 access to justice   (or general)
credits in Oregon. OCDLA is also an approved
DPSST CLE provider. OCDLA certifies that the
Juvenile Law Training Academy seminar has
been approved for MCLE credit by the State
Bar of California in the amount of 13 hours, of
which 0 will apply to legal ethics.
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How to register:
Online:  www.ocdla.org
Phone:  (541) 686-8716
Fax:  (541) 686-2319
Mail: 96 East Broadway, Suite 5, Eugene, OR 97401
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Appellate Perspective

Constitutional
Challenges to Elder
Abuse Restraining
Orders

“Although your primary
argument is typically that
your client did not violate
the restraining order, a good
back-up argument is to
collaterally attack the
underlying restraining order....
ORS 124.005(1)(e) is
particularly ripe for
constitutional challenge.”

By Jonah Morningstar

A

s many of you well know, when your client is
charged with contempt of court for violating
a restraining order, the odds are not in your
favor. The statutes have been written to make the
prosecutor’s job of proving the violation relatively
easy. Although your primary argument is typically
that your client did not violate the restraining order,
a good back-up argument is to collaterally attack
the underlying restraining order. That is particularly
true when the restraining order has been obtained
pursuant to an unconstitutionally overbroad statute.
One such example is arguably the Elderly
Persons and Persons With Disabilities Abuse
Prevention Act (aka “the elder abuse prevention
statute”), ORS 124.005 et seq. The purpose of this
article is to assist you in preparing a motion to
dismiss in a contempt proceeding stemming from an
alleged violation of an elder abuse restraining order.
For the sake of completeness, you should
raise both facial and as-applied challenges. The
facial challenge is that the elder abuse prevention
statute is unconstitutionally overbroad as drafted
by the legislature and thus must be invalidated in
its entirety. The as-applied challenge asserts that
regardless of whether the statute is overbroad,
executive officials (police and prosecutors) violated
the state constitution when they enforced the
ordinance and that the circumstances under which
the statute may be constitutionally applied must be
narrowed.
The elder abuse prevention statute allows a
petitioner to obtain a restraining order against a
respondent when the respondent “abuses” the
petitioner. ORS 124.010. In turn, ORS 124.005(1)
(a)-(h) defines abuse for the purposes of the
statutory scheme.
Of those statutory definitions of abuse, ORS
124.005(1)(e) is particularly ripe for constitutional
challenge. ORS 124.055(1)(e) defines abuse as
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the “[u]se of derogatory or inappropriate names,
phrases or profanity, ridicule, harassment, coercion,
threats, cursing, intimidation or inappropriate
sexual comments or conduct of such a nature as to
threaten significant physical or emotional harm to
the elderly person or person with a disability.”
The problem with ORS 124.005(1)(e) is that
under Article I, section 8, the legislature may
infringe on the right to speak and write freely “only
to the extent that it does not intrude into an area of
constitutionally protected speech.” State v. Moyle,
66 Or App 274, 278, 673 P2d 1366 (1983), aff’d,
299 Or 691, 705 P2d 740 (1985). Arguably, the
right to free expression includes speech that the
listener perceives as harassment, even if that speech
creates a risk of significant emotional harm to the
listener.
A restraining order, by its very nature, acts as
a restraint on the respondent’s ability to engage in
speech and expressive conduct by communicating
with the petitioner. Although ORS 124.005(1)
(e) does not further define the term “harassment,”
Moyle addressed the constitutionality of the
criminal harassment statute, ORS 166.065(1)(d).
In Moyle, the defendant was accused of
explicitly threatening to commit murder, kidnap, and
rape. 66 Or App at 275. The Moyle court concluded
that the defendant’s alleged threats did not qualify
as protected speech under an exception for felony
threats, and that criminalizing such coercive threats
did not violate the defendant’s Article I, section 8,
free expression right. Id. at 279–80. Although the
Supreme Court affirmed, the opinion contains some
Continued on next page
OCDLA Member Jonah Morningstar is a Deputy Defender in
the Appellate Division, Office of Public Defense Services, Salem.
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We cannot sanction the view that the
Constitution, while solicitous of the cognitive
content of individual speech has little or
no regard for that emotive function which
practically speaking, may often be the more
important element of the overall message sought
to be communicated.

APPELLATE PERSPECTIVE Continued from previous page.

favorable language concluding that nonfelonious threats
constitute protected speech. 299 Or at 702
Another helpful case is State v. Robertson, 293 Or 402,
418, 649 P2d 569 (1982), in which the Supreme Court
sustained a demurrer to a charge of criminal coercion on
Article I, section 8, grounds. The court concluded that the
coercion statute impermissibly “requires neither the conduct
demanded of the victim nor the action threatened in case
of refusal to be wrongful…, nor is it confined to threats
of crimes or torts against an uncooperative victim, as in a
robbery or rape.” The court further explained that “we cannot
escape the conclusion that [the coercion statute] as written
reaches areas of constitutionally privileged expression and
thus is invalid unless its coverage is narrowed to exclude
these areas.” Id. at 435–36.
Basically, speech and expressive conduct that does
not include an unequivocally violent or felonious threat
is protected by Article I, section 8. The definition of abuse
provided in ORS 124.005(1)(e) allows for the issuance of
a restraining order based on the respondent’s noncoercive
harassment, use of profanity, or use of derogatory, lewd
or insulting comments—that is, based on a respondent’s
protected expression. The argument is that the elder
abuse prevention statute is indistinguishable from the
unconstitutionally overbroad coercion statute invalidated in
Robertson because it authorizes the issuance of a restraining
order based on expressive communications (nonthreatening
verbal harassment) that merely create a risk of emotional
harm to the listener.
A similar argument should be raised under the First
Amendment. In Cox v. Louisiana, 379 US 536, 551–52, 85 S
Ct 453, 13 L Ed 2d 471 (1965), the United States Supreme
Court concluded that a disorderly conduct statute that
criminalized intentionally congregating with others under
circumstances that could provoke a “breach of the peace”
was unconstitutionally overbroad because “it sweeps within
its broad scope activities that are constitutionally protected
free speech and assembly.” In Martin v. City of Struthers,
319 US 141, 144, 63 S Ct 862, 87 L Ed 1313 (1943), the
Court concluded that an anti-canvassing statute violated the
First Amendment, even though it was “aimed [in part] at the
protection of the householders from annoyance[.]”
The Court’s opinion in Cohen v. California, 403 US 15,
91 S Ct 1780, 29 L Ed 2d 284 (1971), is another useful case.
The defendant there was convicted of disturbing the peace
because he wore a jacket in public with the words “Fuck the
Draft” on it. Id. at 16. The Court reversed the conviction after
concluding that the words on the defendant’s jacket were
constitutionally protected speech:
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Id. (emphasis added). Thus, profanely expressing one’s views
is protected speech, even if the expression creates a strong
emotional reaction in the listener or viewer.
Two final notes. First, the definition of abuse found
in ORS 124.005(1)(f) is also arguably unconstitutional. It
defines abuse as:
Causing any sweepstakes promotion to be mailed to
an elderly person or a person with a disability who
had received sweepstakes promotional material in
the United States mail, spent more than $500 in the
preceding year on any sweepstakes promotions, or
any combination of sweepstakes promotions from
the same service, regardless of the identities of the
originators of the sweepstakes promotion and who
represented to the court that the person felt the need
for the court’s assistance to prevent the person from
incurring further expense.
The argument here is that the right to free expression and free
speech protects a defendant’s right to contact a person about
a nonfraudulent sweepstakes promotion, even if the person
receiving the mail has spent money on those promotions in
the past.
Second, the state may argue that you cannot collaterally
attack the underlying restraining order in a contempt
proceeding for violating that order. For the federal
constitutional argument, cite Thomas v. Collins, 323 US 516,
518, 65 S Ct 315 (1945), in which the United States Supreme
Court reversed the defendant’s conviction for contempt of
court where the defendant violated a restraining order that
was obtained pursuant to an unconstitutional statute.
There do not appear to be any similar on-point cases
for the Oregon constitutional argument, but it is arguable
that the principle applied in Thomas should be applied to
Article I, section 8. State v. Ciancanelli, 339 Or 282, 322,
121 P3d 613 (2005), may provide some indirect support.
In that case, the court concluded that a live sex show
statute was “directed by its terms at expression and does
not fall under a well-established historical exception,” and
was unconstitutional on its face. The court reversed the
defendant’s convictions under the statute. A logical extension
of Ciancanelli is that imposing criminal sanctions based on
the violation of a restraining order obtained pursuant to an
unconstitutional statute violates a defendant’s constitutional
right to free expression.
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Sunny Climate Seminar
MAUI

November 7–11, 2010
Sheraton Maui Resort and Spa

Three Amazing Presenters in an Amazing Locale —
• Amy Baggio, Federal Public Defenders Office, Portland, OR
Uncharted Territory: Evidence from Big Brother’s New Toys
• Colette Tvedt, Seattle, WA
Cross-examination in Sex Cases and Dealing With the Client’s Confession
• Kelly Scribner, National Litigation Support, Office of Defender Services, 		
Oakland, CA
• How to Mine Social Networking Sites: Will You Be My Facebook Friend?
• Using Adobe Acrobat: Managing Your Case Discovery and Materials in Ways
		 You Never Thought Possible
Travel/Lodging Package $899 per person from Portland. CLE $395 per person.
Sponsored by the Oregon Criminal Defense Lawyers Association. OCDLA.org.

SEPTEMBER

ONLINE
SAVINGS
MEMBERS ONLY

During Sept. — Save $10
when you register for

Need a special jury instruction ASAP?
Sole practitioner and feeling overwhelmed?

Dive into the Pond!
OCDLA’s members’ only listserve
Free with membership at: info@ocdla.org.

• expert referrals
• brilliant practice tips
• even motions and memoranda—fast!
• “This list rocks!”

Death Penalty Defense:
Raising the Bar

“In half an hour I will be at sentencing and well-prepared for my client’s
case because of all of you... I just can’t say enough. I’m a solo, and there are
times when I simply can’t be versed on everything.... And you guys don’t
lecture me, you just help. It’s sooooo appreciated!!! —Kittee Custer

ocdla.org

Big Defense Win in Corvallis!
“As a solo practitioner in an empty office, it was great to celebrate the victory via the Pond, my comrades-in-arms.”
—Terri Wood
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MAUI
Travel/Lodging Package
$899 From Portland, per
person double occupancy
CLE, Tues, November 9
$395 per person
Who May Attend
OCDLA members or defense lawyers,
professionals or law students directly
involved in the defense function.
The hotel & travel package is open
to all family and friends of CLE
attendees.

Sample Package —
ONLY $899 from Portland
ONLY $799 from Seattle
• Round trip airfare to Maui from
Portland or Seattle
• Four nights at the Sheraton Maui
Resort and Spa in an upgraded
ocean-view room
• Free Internet in guest rooms
• Free self-parking
• Free local phone calls
• Free in-room coffee
• Free shuttle service to Lahaina
• All airport fees and hotel taxes,
all for $899 per person, double
occupancy

CLE Registration Includes:
Seminar Admission   •  Written
Materials – Hardcopy & CD
Lunch  •  Refreshments at the Breaks
Approximately six CLE credits will be
applied for in Oregon, Washington,
California, Colorado, Utah and Idaho.
Call for credit information in other
states.

Mail Travel/Hotel Package &
CLE Registration to:

TravelPro
Attn: Tom Cronkrite,
12278 SW Millview Ct, Tigard, OR  97223  
Fax form to TravelPro: (503) 296-5886
Email: tomtravel@comcast.net
Call Tom Cronkrite at: 1-866-611-3785.
Or visit ocdla.org.
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Sunny Climate Seminar
November 7–11, 2010
Sheraton Maui Resort and Spa, Maui

Please Print

__________________________________________________________
Full Legal Name                                                             Name for Badge
__________________________________________________________
Law Firm (if applicable)
__________________________________________________________
Mailing Street Address
__________________________________________________________
City
State
Zip
__________________________________________________________
Phone (w) (        )
(h) (        )
__________________________________________________________
Fax 					
Email

Travel Deposit
and Deadline
$250 deposit per
person required
to reserve travel
package.
Full payment due
September 7, 2010.
Airfare subject to
change until travel
package is paid in full.

Travel Package / Deposit / Payment. Full payment due September 7, 2010. Reserve

early. Limited space. I (we) plan to leave from this city:  ____________________. Airfare subject to
change until travel paid in full.
Name(s) of additional people staying in room (i.e., spouse, partner, children, friends, etc.):
1. ________________________ 2. __________________________ 3. _______________________
Pay by Check (Make check payable to TravelPro)
☐ ___ people x $250 per person deposit = $ ______ enclosed.
☐   I am paying for travel in full: ____ people x $ _____ each = $______ enclosed.
Pay by Credit Card
☐   Charge my credit card in the amount of $250 deposit x ____ people = $ _____.
☐ I am paying for travel in full: ____ people x $ _____ each = $______ enclosed.
VISA/MC/AmEx/Disc Card no.: __ __ __ __   __ __ __ __   __ __ __ __   __ __ __ __
Name on Card: _____________________________________________________
Exp. Date: ______________ Billing Zip Code _____________  CVC#___________
Options — Add extra days
☐ Contact me about: __ arriving early and/or __ staying longer.
Travel Cancellation. The airline portion of the travel package is nonrefundable. In addition, any
cancellation after September 7, 2010 will be assessed a $250.00 cancellation fee in addition
to non-refundable airline costs. Airfare subject to change until travel paid in full.

CLE Seminar Registration, $395, Tuesday, November 9
Pay by Check (check payable to OCDLA but mail to TravelPro)
☐   ___ seminar attendees x $395 per person = $ ______ enclosed.

Pay by Credit Card
☐ Charge my credit card for ___ seminar attendees x ____ $395 = $ _____ enclosed.
VISA/MC/AmEx/Disc Card no.: __ __ __ __   __ __ __ __   __ __ __ __   __ __ __ __
Name on Card: _____________________________________________________
Exp. Date: ______________ Billing Zip Code _____________  CVC#___________
Seminar Cancellation. Seminar cancellations made by October 7 will receive a refund less a
$25 cancellation fee. No-shows will be sent the written material and audioCDs.

Total Enclosed
$_____ Travel Deposit or Full Payment (check payable to TravelPro)
$_____ Seminar Payment (check payable to OCDLA)
$_____ TOTAL Enclosed.

CLE Payment Plan. Contact OCDLA, (541) 686-8716, by September 7 if you need to arrange a
CLE payment plan.
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A Citizen Review:
Something New
By Gail Meyer

Legislative Update

N

o one really knows what to call it. It wasn’t a
debate (too much testimony from third-party
witnesses); it certainly wasn’t a jury trial (no right of
cross-examination); it definitely wasn’t a legislative
hearing (absolutely zero political calculation going
on). Unquestionably, it was novel, intense and by
all accounts, politically significant. But whatever
it was – we walked away with a decisive victory
that hopefully will gain traction with media and the
voters.
Jennifer Williamson and I are just coming
off of a five-day experiment in Salem “litigating”
the provisions of Measure 73 before a panel of
twenty-four citizens randomly selected from
across Oregon. Measure 73 is the latest measure
sponsored by the Anti-Crime Alliance, Kevin
Mannix’s tough-on-crime organization. Measure 73
increases mandatory minimum sentences for the
second conviction of a first-degree sex crime and
the third DUII.
At the conclusion of the proceedings, the
24 members of the Citizens’ Initiative Review
(CIR) panel voted 21 to 3 to oppose Measure 73,
adopting some of our most principled arguments.
The CIR has prepared two statements that will
appear in the Voters’ Pamphlet, one in opposition
signed by the 21 people who opposed BM 73 and
one in support signed by the 3 who supported it.
The panel requested testimony from analysts
and budget-crunchers with the Oregon Criminal
Justice Commission, the Department of Corrections,
Legislative Fiscal Office to address the fiscal
impact of the measure and its effect on Oregon’s
current budget deficit. Panelists wanted information
from Dr. William Davis, a sex offender treatment
provider, and Multnomah County Judge Eric
Bloch on the effects of mandatory sentencing on
treatment. They also heard divergent testimony from
Alex Gardner, the current Lane County District
Attorney, and OCDLA member Jason Thompson on
how mandatory minimums influence the balance of
power in the negotiating process.

September/October 2010
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“In the end, the panel
was neither swayed nor
cow-towed by the fearmongering put forth by
Doug Harcleroad and
Steve Doell.”

In the end, the panel was neither swayed
nor cow-towed by the fear-mongering put forth
by Doug Harcleroad and Steve Doell. It asked
insightful, empirically based questions: What
proof is there that mandatory minimum sentencing
works to reduce crime? What effect does it have on
treatment? Isn’t Measure 11 already a sufficient tool
to combat crime? And who is going to pay for all
this, anyway?
But what left most of us speechless was their
sensitivity to the balance of power between
the prosecution, the judiciary, the jury, and the
accused. One Key Finding (to be printed in the
Voters Pamphlet) is:
M73 shifts the balance of power in court
proceedings, giving the prosecution
additional leverage in plea bargaining and
limiting the judge’s discretion in sentencing
individual cases.
And what about this one:
Measure 73 takes discretion and power
away from judges giving leverage to the
prosecution. People charged under this
measure may be forced to plea bargain
whether they are guilty or not, depriving
them of their right to trial by jury.
And so let us remember—we do not stand
alone. When given the information and time
for thoughtful discourse, the general citizenry
appreciates that the right to trial by jury ought not
be unfairly burdened with an extreme penalty.
Much thanks is given to those who backed
us up throughout the proceedings. Testimony was
heard from Salem OCDLA members Gig Wyatt,
Tom Sermak and Jason Thompson. Much gratitude
is given to Arwen Bird, a DUII victim, and Kerry
Continued on next page
OCDLA Member Gail Meyer, one of the association’s two
lobbyists, can be reached at glmlobby@nwlink.com.
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LEGISLATIVE UPDATE Continued from previous page.

system of liberty. Let them know that when average citizens
were given the facts, they overwhelmingly voted to defeat
this measure.
And yes, write a check to OCDLA. Jennifer and I and the
Board will be careful stewards of your advocacy dollars as
the campaign heats up.
As always, it’s an honor and a joy to be your legislative
representative. Please reach me with your thoughts at
glmlobby@nwlink.com.

Naughton of the Partnership for Safety and Justice for their
testimony as well.
And what can you do to assist in defeating Measure 73?
I will be drafting a one-pager of talking points and sending
it out to members soon. Once you receive it, get on the
airways of your local radio station, write a letter to the editor
of your newspaper, and talk to your neighbors. Explain to
them what the balance of power in the courtroom is like,
and how the right to go to a jury is part of our ordered

Citizens’ Initiative Review / Measure 73
For more information, visit http://healthydemocracyoregon.org/.

Citizen Statement of a Majority
of the Panel:

Citizen Statement Opposed to
the Measure:

Citizen Statement in Favor of
the Measure:

Key Findings – The following are
statements about the measure and the
number of panelists who agree with
each statement:

POSITION TAKEN BY 21 OF 24
PANELISTS
We, 21 members of the Citizens’
Initiative Review, oppose Ballot
Measure 73 for the following reasons:
• Longer mandatory sentencing has
little or no effect as a deterrent and
has not been proven to increase
public safety. Furthermore mandatory
sentences are already in effect under
Measure 11.
• Measure 73 takes discretion and
power away from judges giving
leverage to the prosecution. People
charged under this measure may be
forced to plea bargain whether they
are guilty or not, depriving them of
their right to trial by jury.
• Measure 73 requires projected
expenditures of $238 million over the
next 10 years which must come from
cuts in other programs or new taxes.
• This initiative leads to unintended
consequences. Sexting falls under
the definition of explicit material. No
one convicted for felony sex offenses
would receive the opportunity for
treatment.

POSITION TAKEN BY 3 OF 24
PANELISTS
We, 3 members of the Citizens’
Initiative Review, support Ballot
Measure 73 for the following reasons:
• This is a public safety measure.
• This measure will take minimum
mandatory sentences (70-100
months) on four major sex crimes to
mandatory 300 months (25 years).
• This measure changes a third
conviction DUII from a misdemeanor
to a Class C felony.
• Measure 73 specifically targets only
repeat serious sex offenders and
repeat (third conviction) intoxicated
drivers.
• Statistics support that mandatory
sentencing is effective on reduction
of violent crime rate.
• Department of Corrections current
budget is only 1/5 of 1% of the
General Fund.
Summary: Measure 73 is carefully
targeted at repeat violent sex offenders
and third time DUII convictions. If
passed it would make all Oregonians
safer.

M73 shifts the balance of
power in court proceedings, giving
the prosecution additional leverage in
plea bargaining and limiting the judge’s
discretion in sentencing individual
cases. (21 agree)
Passed in 1994, Measure 11
(ORS 137.700) provides mandatory
minimum sentencing of 70-300 months
for the major felony sex crimes defined
in Measure 73. (24 agree)
Mandatory minimum
sentencing has not proven a
significant deterrent to future DUII or
sex crimes. (21 agree)
An unintended consequence of
M73 is that juveniles aged 15 to 17 are
subject to 25 year mandatory minimum
sentences. (20 agree)
Oregon spends over 10.9% of its
general funds on corrections – a greater
percentage than any other state. (19
agree)

Citizen Statement about the Citizens’ Initiative Review process: Public policy impacts all citizens –we have had the
opportunity to closely review material not readily available to voters and have tried to examine both sides of this measure in
an unbiased manner.
The Oregon Defense Attorney
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Death Penalty Defense

Raising the Bar

TOPICS and SPEAKERS

Agate Beach Inn, Newport
October 22–23, 2010

Welcome/Team Building: The Key to Success
Kathleen Correll, Portland
Cutting Edge Capital Issues / Katherine Berger, Portland
Negotiating to Life / Matt Rubenstein, Portland
PANEL—Defense Initiated Victim Outreach
LaVarr McBride, Victim Outreach, Kaysville, UT; Laura Rittall, Portland; Mary Goody,
Cougar WA; and Sandra Gillman, Oregon City
Lessons from the Front Lines / Robert Owen, University of Texas at Austin School of Law
New Frontiers in Mental Health / Featuring a Nationally Renowned Neuropsychiatrist
Allocution: What Do I Say? / Jeff Ellis, Director, Oregon Capital Resource Center
Mining for Clues: Issue Spotting / Rob Owen and Guest Neuropsychiatrist

The NEW Essential Reference Tool

Major Crimes and Defenses
Don’t Start Your Case Without This Manual
• Brainstorm a case in its earliest stages
• Successfully direct the investigation
• Plan motions and trial strategies
• Guide the case to its most successful conclusion
• Record new case law or statute changes
David T. McDonald &
Patrick John Sweeney Editors
plus dozens of OCDLA members who
contributed revisions and updates.

Revised and updated second edition – 30 crimes, each with

• Statutes, Case Law, Jury Instructions
• Practice Tips and Strategies
• Sentencing Issues

2010 edition, $285 members, $335 nonmembers
$240 PDF download (members only)
The Oregon Defense Attorney

541.686.8716 or online: ocdla.org
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Death Penalty Defense – Registration
October 22–23, 2010
Agate Beach Inn
3019 North Coast Hwy
Newport OR 97365

Please Print

Name _ _________________________________________________________
Name for Badge _________________________________ Bar/DPSST #_______

Who can attend?

Address _ _______________________________________________________

This program is open only to defense
lawyers and those professionals and law
students directly involved in the defense
function and who are not involved in
state or federal prosecutions (as attorney,
investigator, expert, consultant, or in any
other capacity). Written and audio seminar
materials are licensed to participants for
use in the defense of criminal cases only;
any other use or distribution is a violation
of copyright laws and the user's ethical
obligation. Individuals registering for the
program or ordering program materials
must agree to abide by this understanding
and keep all information privileged.

City ______________________________State _________ Zip_ _____________
Phone ____________________________Email__________________________

Tuition & Materials

Early Bird

Standard

By October 12

After October 12

OCDLA Members

Lawyer
Nonlawyer

p $260
p $165

p $285
p $180

= $_ ______
= $_ ______

Nonmembers

Lawyer
Nonlawyer

p $310
p $220

p $335
p $235

= $_ ______
= $_ ______

Written Material Options: Save resources and opt for a download or a CD

What’s included in the fee?

p CD only, no hard copy, subtract $15

= -$15 ____

• Written Materials and CLE credit
• Full hot breakfast on Saturday
• Refreshments at the breaks

p Download materials from OCDLA's website, subtract $15

= -$15 ____

Lodging
Agate Beach Inn
1-800-547-3310
Call by September 20 to reserve a room
at our special rates of $76/hillside or
$96/ocean-view. After Sept. 20 rooms
are space-available only and may not be
available at our special rate. The inn is
pet-friendly.

Need financial assistance?

Contact OCDLA by October 12 concerning
ABA scholarships or extended payment
plans.

OCDLA Membership

(Effective through June 2011)

Bar Entry 2005–2008
Bar Entry 2004 or earlier
Nonlawyer Professional Membership
Bar Entry 2009—New Bar Admittee
Capital Defenders     p Lawyers, $50

Not Attending? Written Materials & Audio
p Written Materials (hard copy & CD) & audio, $260, members only
p Written Materials (CD  only) & audio, $275, members only
p Written material only, CD & hard copy, $150

How to register

Send payment with registration form to:
OCDLA, 96 East Broadway, Suite 5, Eugene,
OR 97401, postmark by 10/12 for early
discount – www. ocdla.org, 541.686.8716
(t), 541.686.2319 (f ). Mail: 96 E Broadway
Ste 5, Eugene OR 97401.
The Oregon Defense Attorney

=  +$_____
=  +$_____
=  +$_____
=  +$_____
=  +$_____

= $ _______
= $_______
= $________

OCDLA Scholarship Fund
p I would like to donate $25 to the OCDLA Scholarship Fund,

which assists OCDLA members who otherwise could not attend.

Cancellations

Seminar cancellations made by noon
October 20  will receive a refund less a $25
cancellation fee. No-shows will be sent the
written material and audio.

p $195 new/renewing
p $285 new/renewing
p $115 new/renewing
p $50 new/renewing
p Nonlawyers, $25

Total Payment Enclosed

= +$25
$________

p Check enclosed   p Charge my VISA/MC/AMEX/Discover
__________________________________________________________________________________________________________________
Name on card
Card Number
__________________________________________________________________________________________________________________
Exp. date
Billing Zip Code

ABA Scholarship Funds

A limited number of tuition scholarships are available, courtesy of the ABA
Death Penalty Representation Project. If interested, please write info@
ocdla.org and put "ABA DP Scholarship Request" in the subject line, or call
541/686-8716.
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Non-Unanimous Juries

McDonald Signals
the End of Oregon’s
Non-Unanimous
Jury Rule
By Steve Sady

T

he Supreme Court’s opinion in McDonald v.
City of Chicago, 130 S.Ct. 3020 (2010), which
extended the federal Second Amendment protections
in identical form to the States, should finally bring
an end to Oregon’s deviant non-unanimous jury
rule. Assistant Federal Public Defender Renée Manes
has been campaigning against the injustice of nonunanimous juries in what is probably the least friendly
forum for such challenges: federal habeas corpus
under the extremely restrictive standards of the
Antiterrorism and Effective Death Penalty Act of 1996,
28 U.S.C. § 2254 (2009). Now, McDonald gives us a
new road map for state and federal court litigation:
Object at trial to non-unanimous jury
instructions under the Sixth Amendment
as incorporated through the Fourteenth
Amendment’s due process clause, as well
as under the Fourteenth Amendment’s
Privileges and Immunities Clause, and don’t
forget to poll the jury to establish that the
jury was not unanimous;
Preserve the federal issues on appeal to the
Oregon Court of Appeals and on petition
to review in the Oregon Supreme Court for
every non-unanimous conviction, arguing
that the State has the authority to reassess
the question whether the federal right to
a unanimous jury is fully incorporated in
light of the Supreme Court’s post-Apprendi
Sixth Amendment jurisprudence and the
observation in McDonald’s footnote 14 that
Apodaca v. Oregon, 406 U.S. 404 (1972),
was “not an endorsement of the two-track
approach to incorporation;”
File a petition for certiorari to the Supreme
Court based on 1) the exceptionally
important question of whether the federal
Sixth Amendment right to a unanimous jury

September/October 2010
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“We Oregonians are
somewhat inured to
what many in the rest
of the country see as a
bizarre deviation: we send
people to prison for many
years – even for the rest
of their lives – based on
trials where two of the
twelve jurors harbored
reasonable doubts that
the accused person
committed the crime.”

is fully incorporated into the Fourteenth
Amendment’s due process clause, as well
as the Privileges and Immunities Clause,
in light of McDonald’s statement that the
unusual division of Justices in Apodaca
failed to resolve that question, and 2) the
conflict between Apodaca and the Court’s
recent Sixth Amendment jurisprudence.
The previous work of Stanford law professor Jeff
Fisher, State Appellate Defenders Peter Gartlan and
Jesse Barton, and our intrepid AFPD Renée Manes
provides briefing that can be mined and adapted for
new pleadings. But first the full story: starting with
the problem of non-unanimous juries; then to the
freakish decision in Apodaca; the post-Apprendi
articulation of the Sixth Amendment’s roots in
unanimity; and the door flung open in McDonald.

The Disgrace and Injustice of
Non-Unanimous Juries
We Oregonians are somewhat inured to what
many in the rest of the country see as a bizarre
deviation: we send people to prison for many years
– even for the rest of their lives – based on trials
where two of the twelve jurors harbored reasonable
doubts that the accused person committed the crime.
We are practically alone in tolerating this practice –
only Louisiana also allows non-unanimous juries in
felony cases. If they had filmed Twelve Angry Men in
Oregon, it would have been a very short movie.
There are three fundamental systemic flaws
perpetuated by non-unanimous juries. First, the
ability to override questions and doubts of two
jurors substantially dilutes and negates the right
Continued on next page
OCDLA Sustaining Member Steve Sady is Chief Deputy
Federal Public Defender in Portland, Oregon.
The Oregon Defense Attorney

ban.1 The question in McDonald was whether Heller applied
to the States and, if so, whether the right was identical to the
federal right. After a fascinating historical journey through
the Reconstruction Era–need for newly freed slaves to be
armed to protect themselves from racially motivated attacks,
Justice Alito’s plurality decision found that the Heller Second
Amendment right met the standards for incorporation.
In doing so, the Court had to address the alternative claim
that the Second Amendment should only apply to the States
in diluted form. Justice Alito rejected this argument, quoting
precedent holding that incorporated Bill of Rights protections
“are all to be enforced against the States under the Fourteenth
Amendment according to the same standards that protect
those personal rights against federal encroachment.” And
here’s where the plurality opens the door to new state court
and Supreme Court challenges.
In footnote 14, Justice Alito recognizes Apodaca as the
“one exception to the general rule.” And here the plurality
declares that the question is still open: “But that ruling was
the result of an unusual division among the Justices, not an
endorsement of the two-track approach to incorporation.”
After reviewing the Apodaca split, Justice Alito states,
“Apodaca, therefore, does not undermine the well-established
rule that incorporated Bill of Rights protections apply
identically to the States and the Federal Government.” The
plurality has now recognized that the superannuated Apodaca
ruling does not block consideration of the argument that in
light of intervening Supreme Court authority, the unanimous
jury requirement of the Sixth Amendment applies equally to
the State of Oregon.

MCDONALD Continued from previous page.

to proof beyond a reasonable doubt. Second, the quality of
deliberations is impaired because, as found in the American
Bar Association’s Principles for Juries and Jury Trials (and
Commentary), “[s]tudies suggest that where unanimity is
required, jurors evaluate evidence more thoroughly, spend
more time deliberating and take more ballots.” Third, nonunanimous juries negate the effect of the hard-won progress
toward more diversity in juries by allowing minority voices to
be ignored.

Apodaca Approved Oregon’s Non-Unanimous
Juries With Eight Justices Agreeing State and
Federal Rights To Jury Are Identical
The Court’s decision in Apodaca came down in 1972
in the context of the Court’s decades-long struggle to
determine whether guarantees of the Bill of Rights, which
by their terms apply only to the federal government, apply
to the States through the Fourteenth Amendment’s Due
Process Clause. As we learned in law school, some Justices
believed in total incorporation (all eight Amendments are
fully incorporated through the Due Process Clause of the
Fourteenth Amendment), others in selective incorporation
(those interests in the Bill of Rights that are fundamental to
the Anglo-American system of justice are incorporated), and
others were fundamental fairness advocates (only those rights
that are fundamental to a fair trial are incorporated). But in
all this theorizing, one principle stood out: once deemed
incorporated, the federal constitutional right was identical to
the right as it applied to the States. Until Apodaca.
In Apodaca, the Court fractured in an extremely unusual
way: four Justices believed the Sixth Amendment’s right to
jury trial did not require proof beyond a reasonable doubt and
thus did not require unanimity in either state or federal court;
and four Justices believed the jury right required unanimity in
both state and federal court. The tie-breaker – Justice Powell
– found that the Sixth Amendment applied to the States, that
the federal right required unanimity, and that the State right
could differ from the federal right by allowing non-unanimity.
The usual Supreme Court rule of precedent requires that the
narrowest holding upon which a majority agree governs.
But here, there was no majority because eight of the nine
justices agreed that the federal and state right to jury trial was
identical, whether or not unanimity was required.

Intervening Sixth Amendment Jurisprudence
Empowers State Courts to Enforce the Federal
Right to Jury Unanimity
Now that Apodaca’s authority has been debunked by the
Supreme Court itself, Oregon courts are free to consider for
the first time in almost 40 years whether the identical federal
Sixth Amendment unanimity requirement applies to Oregon.
As the Supreme Court stated in footnote 35 of Stone v.
Powell, “State courts, like federal courts, have a constitutional
obligation to safeguard personal liberties and uphold federal
law.”2 The fresh look at the Sixth Amendment as applied to the
States must now be informed by the historical analysis of the
Sixth Amendment that underlies Apprendi and its progeny.
A key part of this analysis is the Supreme Court’s recognition
that proof beyond a reasonable doubt and jury unanimity have
been integral to the jury trial right since the founding of the
Republic.
The Court’s reinvigorated Sixth Amendment jurisprudence
unquestionably defines the historical Sixth Amendment right
as encompassing unanimity. In his Apprendi v. New Jersey
concurrence, Justice Scalia described the requirement that
charges must be proved “beyond a reasonable doubt by the

McDonald Reinforced: Bill of Rights Does Not
Apply Differently in State and Federal Court
In McDonald, the Court revisited for the first time in many
years the doctrine of incorporation of the Bill of Rights through
the Fourteenth Amendment’s Due Process Clause. Two years
ago in District of Columbia v. Heller, the Court for the first
time recognized the Second Amendment’s personal right to
bear arms for self defense in a challenge to a federal handgun
The Oregon Defense Attorney

Continued on next page
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ultimate merits in the Supreme Court. Interestingly, only nowretired Justice Stevens defended two-track incorporation in his
solo dissent, and even he noted that “there can be significant
practical, as well as esthetic, benefits from treating rights
symmetrically with regard to State and Federal Governments.”

MCDONALD Continued from previous page.

unanimous vote of 12 of his fellow citizens.”3 In Blakely v.
Washington, the Court cited Blackstone in asserting “that
the ‘truth of every accusation’ against a defendant ‘should
afterwards be confirmed by the unanimous suffrage of twelve
of his equals and neighbours.’”4 In the United States v. Booker
remedial opinion, the Court again used the language of
Blackstone in describing the “great bulwark of [our] civil and
political liberties” as trial by jury confirming unanimously
the charges against the accused.5 This intervening Supreme
Court Sixth Amendment authority, considered in tandem
with McDonald’s rejection of two-track incorporation,
provides Oregon courts with an open door to striking down
non-unanimous juries as violating the identical federal Sixth
Amendment unanimity requirement that applies to the States
under the Fourteenth Amendment.

Every Case Involving a Non-Unanimous Jury Could
Be the Potential Vehicle for Bringing an End to
Oregon’s Unjust and Unconstitutional Practice
A terrible standard of review has hampered litigation
from the Federal Public Defender Office. Under the AEDPA,
we have had to argue that, after Blakely, the state decisions
upholding non-unanimous jury verdicts violated clearly
established Supreme Court authority. State court litigants,
Oregon courts, and direct United States Supreme Court review
would not be so constrained. Hence, in state court, the Sixth
Amendment unanimity issue needs to be consistently argued
at each level to establish a winning standard of review.
First, state trial courts should be advised that they are
free to rule in the first instance based on McDonald and the
post-Apprendi Supreme Court jurisprudence on the Sixth
Amendment. This will preserve the issue for potential appeal
in terms of the Sixth and Fourteenth Amendments as well
as the Privilege and Immunities Clause. Second, the issues
need to be argued and preserved at both the Oregon Court of
Appeals and the Oregon Supreme Court. Then, most critically,
the United States Supreme Court needs to be petitioned on all
grounds: counsel should convey the importance and urgency
of the opportunity to correct a systemic failing that pervades
the criminal justice systems of Oregon and Louisiana, and the
need to resolve the discord in the Court’s precedent regarding
two-track incorporation.
For those litigating this issue, resources are available
to assist in briefing and arguing the issue. Jeff Fisher and
Peter Gartlan’s petition for certiorari in Bowen and Renée
Manes’s amicus curiae brief are available at the Federal Public
Defender website (http://or.fd.org) under “Case Documents.”
For those appointed counsel on direct appeal, the petition
for certiorari must be part of the representation because the
highest court may provide the only available relief, depending
on the Oregon courts’ assessment of their ability to provide
meaningful review. Peter, Jeff, and Renée have all indicated
their willingness to consult on the issue. And remember the
words of Frederick Douglass, who was quoted by Justice
Thomas in McDonald regarding the need for armed selfdefense: “Power concedes nothing without a demand; it never
did and it never will. Find out what people will submit to, and
you have found the exact amount of injustice which will be
imposed upon them.”

Privileges and Immunities Clause Provides
Additional Support for Striking Down the Verdicts
of Non-Unanimous Juries
Justice Alito wrote for a plurality of the Justices in
McDonald. Justice Thomas provided the swing vote,
choosing not to reach the due process question by relying
on the Privileges and Immunities Clause of the Fourteenth
Amendment. The academics’ amicus curiae briefs weighed in
heavily in McDonald, trying to persuade the Justices to breath
life into that moribund clause by overruling the SlaughterHouse Cases. At the oral argument in McDonald, Justice
Scalia derided the approach:
JUSTICE SCALIA: No, no. I’m not talking about
whether — whether the Slaughter-House Cases were
right or wrong. I’m saying, assuming we give, you
know, the Privileges and Immunities Clause your
definition, does that make it any easier to get the
Second Amendment adopted with respect to the
States?
MR. GURA: Justice Scalia, I suppose the answer to
that would be no, because—
JUSTICE SCALIA: And if the answer is no, why are
you asking us to overrule 150, 140 years of prior
law, when — when you can reach your result
under substantive due — I mean, you know, unless
you’re bucking for a — a place on some law school
faculty—
But the alternative route of overruling Privileges and
Immunities Clause precedent persuaded Justice Thomas, so
we need to be sure to preserve and argue this ground. Some
or all of the other Justices may now agree that, in the Sixth
Amendment context, the federal and state protections are
identical under the Due Process Clause, but we may need
Justice Thomas’s vote, both on the certiorari grant and on the
September/October 2010
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Another View on
Padilla v. Kentucky
By Joseph Justin Rollin

Immigration Issues

I

n the July/August edition of this newsletter Paul
Levy, General Counsel with the Office of Public
Defense Services, outlined the circumstances in
which the OPDS would approve expert services
of immigration counsel. In short, he stated that
defense counsel requesting funds from OPDS must
first try to make her own determination based
on available practice advisories and reference
materials on the immigration consequences of
a criminal conviction (“crim-imm”). Only when
this research is insufficient should counsel make
a request of OPDS. Such request must include
a description of the steps counsel has taken and
the resources examined. Once funding is granted,
counsel must gather the information that the
immigration expert will need to make a proper
determination. Mr. Levy ends his article stating that
Padilla does not endorse “the simple solution of
hiring an immigration attorney to perform the new
responsibilities that the Court has now identified for
defense attorneys.”
While I understand that the OPDS has
very limited resources, I believe that the article
understates the meaning of Padilla and the
complexities of the crim-imm analysis.1 Mr. Levy
reads Padilla as allowing counsel to merely give a
general warning, equivalent to ORS 135.385(2)(d),
whenever counsel is faced with a case that is “more
complicated” than Padilla. It is true that in Padilla
the immigration disaster was easily discernable
upon reading the Immigration and Nationality Act.
However, Padilla holds that all defendants must be
properly advised of the immigration consequences
of the charges they face, not just those with easy
cases. The state of Kentucky had, in fact, provided
Mr. Padilla with a generalized warning, and the
Supreme Court found that to be insufficient.2
When Justice Stevens, writing for the majority,
spoke about the complexities of immigration law
and stated that defense counsel need only advise
his client that “pending criminal charges may carry
a risk of adverse immigration consequences,” he
was talking about cases where the immigration
consequences are “unclear or uncertain” because
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“The Court was not
giving defense counsel
an out just because a
defendant’s immigration
situation may not be
immediately clear.”

the law is equally unclear or uncertain. The Court
was not giving defense counsel an out just because
a defendant’s immigration situation may not be
immediately clear when armed with only “a
rudimentary understanding” of immigration law.
And how is defense counsel supposed to
determine whether the law is unclear or uncertain
in his client’s case without first doing the legal
analysis? A misdemeanor theft offense may not
cause any immigration problems at all for one
client, but the exact same offense may cause
mandatory and permanent deportation in the case
of another. The law in both cases may be equally
clear, but neither is immediately discernable just
by reading the statute or a single practice advisory.
Immigration law is also changing and developing
at an extremely fast pace; somewhere around half
of all appeals to the Ninth Circuit are immigration
cases.
This is why organizations like the Washington
Defender’s Immigration Project have been created
in various states to assist defense counsel on a caseby-case basis, and why other states have developed
the practice of training one attorney to be the
“immigration guru” in each major public defender’s
office. I wholeheartedly agree that the more defense
counsel understand about crim-imm, the better
for their clients. However, it has become clear to
states like Washington and California that already
overworked public defenders, for the most part, do
not have the time to crack open a thousand-page
treatise on crim-imm and become self-sufficient in
the area. Simply mandating that defense counsel
become immediately knowledgeable about crimimm or make do with a couple practice advisories
is not realistic. Asking OPDS for funds for an expert
Continued on next page
OCDLA Member Joseph Justin Rollin is an immigration
attorney in Portland. He is co-author of several practice manuals
on the immigration consequences of criminal convictions,
and drafted the first immigration consequences chart for the
Washington Defender’s Immigration Project. He is a member of
the Oregon American Immigration Lawyers Association working
group on Padilla v. Kentucky.
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Most importantly, Padilla does call for defense counsel to
determine how best to avoid immigration consequences for
their clients. The Supreme Court recognized that
“[p]reserving the client’s right to remain in the United States
may be more important to the client than any potential jail
sentence.” It is ineffective assistance for defense counsel to
tell a client the maximum possible sentence but then fail
to take any action to mitigate that sentence. It is equally
ineffective to simply inform a client that she is facing
mandatory deportation if convicted without working to
assist her to avoid that consequence. Emphasizing plea
bargaining as a critical phase of litigation under the Sixth
Amendment, Justice Stevens called for defense counsel,
armed with knowledge of her client’s immigration situation,
to “plea bargain creatively with the prosecutor in order to
craft a conviction and sentence that reduce the likelihood of
deportation[.]”
If counsel determines that avoiding adverse immigration
consequences is important to her client, the process required
by Padilla should start, not end, with gathering the relevant
criminal and immigration history necessary to do a proper
analysis of the crim-imm situation. Counsel’s duty under
the Sixth Amendment is to advise nonimmigrant defendants
regarding crim-imm and then to represent their clients’ best
interests in resolving the criminal case. This is true regardless
of how the duty is met or who pays for it.

PADILLA Continued from previous page.

opinion on a case-by-case basis is possibly the least costeffective solution, and therefore some sort of system needs
to be developed for Oregon. In the meantime, however,
noncitizen defendants still need to be properly advised of the
immigration consequences of the charges they face.
Early in the article, Mr. Levy states that Padilla does not
require defense counsel to request OPDS funding for the
purposes of hiring immigration counsel to “consult with their
clients concerning the immigration consequences of pending
charges, to represent their clients in possible immigration
proceedings, and to advise the attorney on how best to avoid
adverse immigration consequences for clients facing criminal
charges.” Clearly, Padilla does not call for OPDS funds to
be used to pay for immigration counsel to defend a client in
immigration court. However, the other two statements are,
again, an understatement of Padilla.
Because the requested OPDS funds are used to pay an
immigration “expert,” it certainly may not be proper for the
defendant and the “expert” to have direct contact where
doing so might suggest that the funds are being used to
establish an attorney-client relationship. Nevertheless, the
essential holding of Padilla is that noncitizen defendants
need to be properly advised regarding crim-imm. Until
another system is in place, it may be that seeking expert
assistance is the best way to avoid ineffective assistance.
Also, although a defendant’s situation may be complex,
a “pre-plea consultation” with experienced immigration
counsel may be all that is required. Although an indigent
defendant may not be able to afford an attorney to represent
them for an entire court proceeding, she may be able to
afford a consultation fee. If so, defense counsel can refer the
defendant to immigration counsel without seeking OPDS
funds.

ENDNOTES
1

2

Lok v. INS, 548 F.2d 37, 38 (2d Cir. 1977) (“The Tax Laws and the Immigration and Nationality Acts are examples we have cited of Congress’s
ingenuity in passing statutes certain to accelerate the aging process of
judges”).
Padilla at n 15.

ONLINE

Keep Me Current

Legal Document Library

It’s quick and easy to keep
your manuals current.

OCDLA.ORG
Go to Members Only, then
Legal Document Library

OCDLA’s Keep Me Current plan allows owners of the
Search and Seizure and Felony Sentencing
in Oregon manuals to receive twice-a-year updates
automatically.  
We bill you yearly for the updates, and you no
longer need to wonder if your manuals are out of
date. Call OCDLA to sign up, or visit ocdla.org to
order the Keep Me Current plan for either Search and
Seizure or Felony Sentencing in Oregon.
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Appellate Issues

Merger

DUII

Property Crimes

Evidence

Stalking

Grand Jury

and more.
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Who can attend?
This program is open to defense
lawyers and those professionals
and law students directly involved
in the defense function.

What’s included in fee?
•
•
•
•
•
•

Two days of seminar admission
Written materials
CLE credit
Saturday continental breakfast
Friday & Saturday lunches
Refreshments during breaks

2010 Winter Conference
December 3–4 • Benson Hotel, Portland, Oregon
Registrant Information
Name_________________________________________ Bar #/PSID#_ ________________________
Name for Badge___________________________________________________________________
Address__________________________________________________________________________
City_ _________________________________________ State____________ Zip________________

Fnancial assistance?

Phone_ _______________________________________Fax_________________________________

Contact OCDLA by Nov. 23 about
scholarships, payment plans or
creative payment arrangements.

Email____________________________________________________________________________

Cancellations

OCDLA Members:

Seminar cancellations made by
noon on December 2 will receive
a refund less a $25 cancellation
fee. No-shows receive the written
material and audio CDs.

CLE Registration
Online: www.ocdla.org
Phone: (541) 686-8716
Fax: (541) 686-2319
Mail: 96 East Broadway, Suite 5,
Eugene, OR 97401

CLE Credit
Approval pending in Oregon,
Washington, and California. Inquire
about other states.

Lodging at the Benson
503-228-2000 / 1-888-523-6766
reservations@bensonhotel.com.
Reservations must be made by
Nov. 3. After that date rooms may
not be available at our special rate
of $133/night for single or double
occupancy ($170 for a Benson
Junior Suite).

CLE Tuition and Materials
Lawyer

Nonmembers:

Early Bird (by 11/24)
p $295

Standard (after 11/24)
p $315

=

$_____

Nonlawyer

p $215

p $235

=

$_____

Lawyer:

p $360

p $380

=

$_____

Nonlawyer

p $275

p $295

=

$_____

-

$_____

Written Material Option (registration fee includes hardcopy and CD)
p CD only, no hardcopy (subtract $15)

Friday Holiday Dinner & Ken Morrow Award Presented to Bert Putney
Benefactors and sponsors receive special recognition in the program
Standard Guest Ticket

p $60 single

p $100 couple

=

$_____

Benefactors

p $75 single

p $150 couple

=

$_____

Sponsor—Reserved Table for Eight

p $600			

=

$_____

=
=
=

$_____
$_____
$_____

=

$_____

=
=
=
=

$_____
$_____
$_____
$_____

Table Captain’s name: ________________________________________________________

Can’t Attend — Get the Audio and Written Materials
p Written materials (hardcopy and CD) & audio, $295, members only
p Written materials (CD only) & audio, $280, members only
p Written material only—CD, $135; CD and hardcopy, $150

OCDLA Scholarship Fund
p $25 donation to the scholarship fund to assist members who would
       otherwise be unable to attend

OCDLA Membership Membership valid through June 2011.
Bar entry 2005 to 2008
Bar entry 2004 or earlier
Non-lawyer Professional Membership
Bar entry 2009—New Bar Admittee

Payment Information
p Check enclosed

p
p
p
p

$195 new/renewing
$285 new/renewing
$115 new/renewing
$50 new only

Payment must accompany registration.

p VISA/MC/AMEX/Discover      

Total

= $_____

___________________________________________________________________________________________

Name on Card

Card Number

Exp. Date

Billing Zip                    CVC#

Check www.ocdla.org for program updates.
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State v. Joel Weddle

B e a u t i fu l Wo r d s

By Susan Elizabeth Reese
Case: State v. Joel Weddle
Defense Counsel: Robert C. Williamson, assisted
in great measure by certified law clerk Dana M.
Mitchell
Date: June 2–3, 2010
Court: Marion County Circuit Court
Judge: The Honorable Joseph Guimond
Prosecutor: Doug Prince, Deputy District Attorney
Charges: Driving Under the Influence of
Intoxicants; Recklessly Endangering, Reckless
Driving
Verdict: Not guilty on all counts

O

n June 19, 2009, 67-year-old Joel Weddle and
his wife were driving home from a funeral
in Salem, heading toward Detroit on Highway 22.
At some point, Richard Kirshner began following
the couple on the highway. Kirshner had retired
from a police department in California many years
earlier after only a short stint with the agency; he
was receiving disability from that job. At the time
of this incident, he worked as a private detective
and owned his own security company near Bend,
Oregon.
Calling 911 from his cell phone, Kirshner
reported that Mr. Weddle was weaving over the
road and “almost hit a few cars.” He was worried,
he said, that Mr. Weddle’s driving could kill
someone.
Kirshner followed Mr. Weddle for about ten
miles, ending at the Weddles’ private driveway off
North Santiam Road. Meanwhile, Marion County
Sheriff’s deputies had been dispatched in the heavy
Friday night traffic toward the location Kirshner
described to them.
At Mr. Weddle’s driveway Kirshner flashed his
headlights, finally attracting Mr. Weddle’s attention,
and Mr. Weddle stopped his car. While still on
the phone with the Sheriff’s Department, Kirshner
stepped out of his car. According to the deputy’s
testimony, Kirshner told him on the phone, “You
better hustle.” The officer then heard Kirshner yell
at Mr. Weddle, “You’re pretty drunk!” before ending
the connection on the his cell phone.
Mr. Weddle ordered Kirshner off his property,
but Kirshner grabbed him, spun him around against
his car and handcuffed him behind his back.
Kirshner was certified as a handcuff instructor and
was licensed as a private detective. He kept Mr.
Weddle pinned to his car for several minutes until
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sheriff’s deputies arrived. One deputy testified at
trial that he smelled no odor of alcohol, but two
others said they smelled alcohol and noted that Mr.
Weddle had bloodshot eyes, slurred speech, and a
stumbling gait.
The officers could not perform field sobriety
tests with Mr. Weddle because he was handcuffed.
Kirshner could not find the keys to his handcuffs.
Nevertheless, the deputies arrested Mr. Weddle
for driving under the influence of intoxicants
and recklessly endangering another person. They
took him into custody and then to Lyons Fire
Department which had the proper equipment to
cut the chain between the handcuffs. Deputies
then re-handcuffed Mr. Weddle with his hands in
front of him and took him to the Stayton Police
Department. During all of these encounters, Mr.
Weddle’s mood swung from laughter to anger and
back to distress. Ultimately he refused to agree to
an Intoxilizer test.
Defense counsel Mr. Williamson filed
motions to suppress the results of Mr. Weddle’s
apprehension, arguing that the officers did not have
probable cause to arrest him and, in addition, the
officers had trespassed onto his property. The court
denied the motions.
Before trial, Mr. Williamson’s office notified
the district attorney that the defense, in part, would
rely on Mr. Weddle’s diabetic condition to explain
his varied emotional states. The defense provided
Mr. Weddle’s medical records, which also reflected
that he had been recovering from eye surgery on
the evening in question. The defense offered this
information at trial to explain that diabetes could
account for the bloodshot eyes, slurred speech,
and wobbly gait. When the prosecutor received the
copies of the records, however, he decided that Mr.
Weddles’ driving with his poor vision was reckless
behavior. Accordingly, he added the additional
charge of reckless driving on the first day of Mr.
Weddle’s trial.
During trial, Kirshner identified Mr. Weddle as
the driver of the car. He testified that he saw Mr.
Continued on next page
OCDLA Life Member Susan Elizabeth Reese practices law in
Portland. She serves on OCDLA’s Education Committee.
OCDLA Member Robert C. Williamson practices law in
Salem.
OCDLA Member Dana M. Mitchell is a certified law clerk.
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Weddle cross the highway, from shoulder to shoulder, several times and nearly
hit several cars. He also claimed that Mr. Weddle had been tailgating and driving
at an excessive rate of speed. As a retired police officer, Kirshner asserted that
he personally had probable cause to arrest Mr. Weddle because of his reckless
driving. He claimed that he approached Mr. Weddle’s car, reached in and took
the keys out of the ignition. Only then did he handcuff Mr. Weddle, he asserted,
because he was concerned for his personal safety.
The sheriff’s deputies who had appeared all testified that in their opinion Mr.
Weddle was under the influence of intoxicants.
The defense called two witnesses who had attended the funeral with Mr.
Weddle earlier in the day. Each of these folks testified that he was fine and not
intoxicated. They said they had no concerns about Mr. Weddle’s driving when he
left that event. Mr. Weddle and his wife also testified, noting that the first time they
were aware that Mr. Kirshner was following them was when he pulled in behind
them in their driveway.
Thirty minutes after the jury received the case for deliberations, they returned
with a first question. They asked in substance whether if the jury felt Mr. Kirshner
violated Mr. Weddle’s constitutional rights, they should still consider what
occurred later, namely the testimony of the officer?
The judge, the prosecutor and defense counsel all answered “Yes.”
The jury returned for further deliberations and then asked another question.
In essence, the jury wondered if “discounting Kirshner’s testimony would bring
reasonable doubt to the whole case,” and whether that would discount the
testimony of the deputy. The court’s answer to that question was, “That is up to
you.”
Just one hour later, the jury returned beautiful words for Mr. Weddle on all
three charges.

Annual Conference
Scholarship Donors
We inadvertently left some donors off of the Annual Conference Scholarship
Donor List in the last issue of the newsletter. Below is a complete list, and we
thank each and every one of the individuals and firms that donated.

Individuals

Paul E. Aubry, Portland
Leland R. Berger, Portland
Wendell R. Birkland, Portland
David J. Celuch, Portland
Jesse Coggins, Coos Bay
Jenny Cooke, Portland
Richard A. Cremer Roseburg
Daniel A. Cross, Hillsboro
Laurie J. Godfrey, Corvallis
Mary C. Goody, Cougar
Adam Greenman, Portland
Dennis A. Hachler, Pendleton
Stephen A. Houze, Portland
Gordon K. Mallon, Silverton
Phillip M. Margolin, Portland
Duane J. McCabe, Bend
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David T. McDonald, Portland
Shannon Mortimer, Portland
James G. Rice, Portland
Jon G. Springer, Bend
Philip W. Studenberg, Klamath Falls
Olcott Thompson, Salem
David M. Veverka, Portland
Valerie Wright, Bend

Firms

Eggert & Heslinga, Keizer
Aller Morrison Robertson PC,
Roseburg
Karpstein & Verhulst P.C., Hillsboro
McCrea PC, EugenE
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March 2010

Sentencing
Guidelines
Grid
Edited by Jess Wm. Barton

A must-have, easy-to-use,
full-color guide to Oregon
sentencing guidelines.

“No kid in a delinquency
case should ever leave your
office without seeing the
sentencing guidelines grid.”
— Dan Cross
OCDLA Past President

Order extras for your
colleagues and an extra one
for yourself, just in case.

$20 members
$25 nonmembers
full-color, double-sided,
laminated, 8.5 x 11 inches
Add $2 shipping on orders totalling
less than $25.

Order at www.ocdla.org,
call 541-686-87616, or mail
a check to OCDLA, 96 East
Broadway, Suite 5, Eugene,
OR 97401.
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Donors Make the Difference
Thank you to all of our donors. Below are those who contributed to
OCDLA during the past 12 months.

Scholarship Fund Donors
$500 or Greater

Up to $25

Hugh Duvall

Paul Aubry
David Audet
Jesse Wm. Barton
Bradley Cascagnette		
David Celuch
Jesse Coggins
Robert Corl
Daniel Cross
Laura Fine
Laurie Godfrey
Law Offices of Terry R. Hansen
Victor Hoffer		
J. Kevin Hunt
Jacqueline Joseph
Bonnie Lam
John Neidig
Robert Raschio
Tony Schwartz
Ralph Smith
Ingrid Swenson
Charles Vincent
Cate Wollam
Bruce Tarbox
Ferder, Casebeer, French et al LLP
Thuemmel & Uhle
Brian Zanotelli

$301-$499
Phillip Margolin		
Duane McCabe
McCrea, P.C.
David McDonald

T h a n k Yo u

$101-$300
Katherine Berger
Leland Berger
Rhonda Coats
Eggert & Heslinga
Hoevet Boise & Olson, P.C.
Karpsteinf & Verhulst, P.C.
James Lang		
Olcott Thompson		
James Rice			
Valerie Wright		

$26-$100
Aller, Morrison, Robertson, P.C.
Wendell Birkland
Tom Bostwick
Janet Boytano
Thomas Coan		
Jenny Cooke
Richard Cremer
Jeffrey Ellis
Mary Goody
Adam Greenman
Dennis Hachler
Mark Heslinga
Stephen Houze
John Lundeen
Gordon Mallon		
Lynne Morgan		
Shannon Mortimer
Teresa McMahill		
Philip Studenberg		
Susan Elizabeth Reese
Jon Springer
Suzanne Taylor
David Veverka
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Legislative Advocacy
Fund Donors
$750 or Greater
Janet Hoffman

$501-$749
Shaun McCrea
David McDonald
John Potter

$500
Jesse Wm. Barton
Michael Levine
Duane McCabe
Gail Meyer
John Powers
Susan Elizabeth Reese

$400
James Hennings

$250
James Arneson
Erik Bucher
David Celuch
Richard Cremer
Daniel Cross
William Dials
Ronald Hoevet
Daniel Koenig
Kenneth Lerner
Lisa Maxfield
Jim Pex
Robert Raschio
Forrest Rieke
Ryan Scott
Ross Shepard
Steven Sherlag
Ingrid Swenson
Jason Thompson
Steven Wax
Richard Wolf
Kenneth Wright
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$101-$200
C. Lane Borg
Janet M. Boytano
Marie B. Desmond
Chris Hansen
Stephen R. Sady

$26-$100
Kent Anderson
Dawn Andrews
David Audet		
M. Janise Augur
Amy Baggio
Laurie Bender
Paul Beneke
Leland Berger
Whitney Boise
Anthony Bornstein
Daniel Carroll		
Steven Copple
Deborah Cumming		
Lynn Deffebach
Jeffrey Ellis		
Peter Gartlan
Laura Graser
A. Hamalian
DeAnna Horne
Robert Hutchings
Cynthia Hamilton
Robert Homan
Robert Huggins
J. Kevin Hunt

Wendy Kunkel
John Lamborn		
Lynette Lazenby
Paul Levy
Lisa Ludwig
Gordon Mallon
Susan Mandiberg
John Neidig
John Orr
Garrett Richardson
Matthew Rubenstein
Tera Schreiber
Debra Sirotiak
Tom Sermak
Suzanne Taylor
John Tuthill
John Tyner
Cate Wollam		

Up to $25
Benjamin Andersen
Mary Bruington
Stephanie Engelsman
Maurisa Gates		
Celia Howes
James Lang
Per C. Olson
Michelle Ryan
Holly Telerant
Elizabeth Wakefield
Brian Zanotelli

Building Fund Donors
$10,000

$1000

Chris and
Suzanna Hansen

Ann Christian
James Hennings

$250
Joe Maier

$101–$249
Katherine Berger
A portion of this donation is made
on behalf of Greg Hazarabedian and
June Sedarbaun, in celebration of
their new marriage.

Up to $100
Janet Boytano
James Lang
John Tyner		

General Fund Donors
$250 or Greater
Kevin Hashizume

Donate to one or more of OCDLA’s special funds.
Scholarship Fund — Assists members

Building Fund — Funds go toward

who otherwise would not be able to
attend OCDLA seminars.

the purchase of an office building,
a top priority of the OCDLA Board.

Legislative Advocacy — Support

Leave a Legacy — Consider OCDLA

OCDLA’s lobbying effort, which focuses
on securing public defense funding,
promoting legislation beneficial to the
criminal justice system, and protecting
the constitutional and statutory rights of
those accused of crime. This is not the
OCDLA–PAC.

in your estate planning, with the
assistance of Leave a Legacy, a
campaign to help people make the
most of their charitable giving. For
help structuring your memorial gift or
estate plan, consult with an attorney,
financial planner, accountant or
insurance agent. Visit Leave a Legacy
at leavealegacyoregon.org for details.

General Support — Make a general
donation and we will apply your gift
where it is most needed.
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How to Donate
You may send a check in
the mail, donate online at
ocdla.org, or contact
the OCDLA office:
(541) 686-8716,
info@ocdla.org,
Nonprofit Status
OCDLA is a 501(c)(3)
nonprofit educational association, governed by a
14-member board. Check
with your tax advisor regarding whether or not your
contirbution to OCDLA is
tax deductible.
OCDLA Tax ID#:
93-0743226.
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Welcome, New Members
Nonlawyer
Patrick Fenner, Klamath Falls
Karen Graham, Portland
Brynn Reynolds, Klamath Falls

Since June 28, 2010

Regular
Joan Demarest, Corvallis
Whitney Hill, Portland
Kyle Krohn, Portland
Edward A. Kroll, Portland
Orion J. Nessly, Portland
Alice Newlin-Cushing, Salem
Erik Nicholson, Tigard R
Michael T. Purcell, Portland
Shannon Wood, Portland

ONLINE JOB
SEARCH
Find a job!
Post a Resume!
ocdla.org.

Our Members

Thank You, OCDLA Life Members One-time membership fee (currently $5,000)
Leeon F. Aller, Roseburg
M. Janise Augur, Eugene
Richard Lee Barton, Portland
Kelly R. Beckley, Eugene
John E. Bennington, Eugene
James E. Bernstein, Oregon City
Pat Birmingham, Portland
Timothy M. Bowman, Portland
Enver Bozgoz, Klamath Falls
William S. Brennan, Portland
Claudia E. Browne, Grants Pass
Christopher Edward Burris, Oregon City
Peter J. Carini, Medford
David R. Carlson, Vale
Des Connall, Portland
Jenny Cooke, Oregon City
Richard L. Cowan, Salem
Richard A. Cremer, Roseburg
Constance Crooker, Portland
Mark Austin Cross, Oregon City
Michael D. Curtis, Portland
Jacques P. DePlois, Coos Bay
Chris W. Dunfield, Corvallis
Edward L. Dunkerly, Vancouver
Jay Edwards, Salem
Thomas L. Fagan, Eugene
Daniel L. Feiner, Portland
Paul M. Ferder, Salem
Laura A. Fine, Eugene
Steven H. Gorham, Salem
John M. Halpern, Jr., Eugene

Chris Hansen, Eugene
Fredrick Hass, Portland
Gregory J. Hazarabedian, Eugene
John H. Hingson, III, Oregon City
Rush M. Hoag II, Eugene
Victor Hoffer, Mt. Angel
Robert C. Homan, Eugene
Bruce Howlett, Portland
J. Kevin Hunt, Oregon City
Steven Jacobson, Portland
Carter Kerns, Pendleton
Charles Kochlacs, Medford
Steven L. Krasik, Salem
Paul H. Kuebrich, Albany
Angie La Nier, Medford
Neil F. Lathen, Salem
Gordon Mallon, Burns
Phillip M. Margolin, Portland
Harris S. Matarazzo, Portland
Shaun S. McCrea, Eugene
David T. McDonald, Portland
James P. McHugh, Oregon City
J. Robert Moon, Jr., Baker City
Lynn M. Myrick, Grants Pass
Robert H. Nagler, Eugene
John W. Neidig, Portland
Lindsay R. Partridge, Salem
Robert N. Peters, Eugene
Paul S. Petterson, Portland
Michael Phillips, Eugene
David J. Phillips, Eugene

John Powers, Portland
Mark Rader, Ontario
Susan Elizabeth Reese, Portland
Forrest Reid, Albany
Beverly D. Richardson, McMinnville
Martha L. Roberts, Eugene
Ilisa H.R. Rooke-Ley, Eugene
Michael E. Rose, Portland
Janet Rosencrantz, Eugene
Robert M. Schrank, Eugene
Thomas S. Sermak, Eugene
Ross M. Shepard, Washington, DC
Steven J. Sherlag, Portland
Geoffrey Squier Silver, Portland
Emily Simon, Portland
Richard Smurthwaite, Eugene
Philip W. Studenberg, Klamath Falls
David G. Terry, Roseburg
Olcott Thompson, Salem
Bob Thuemmel, Portland
Walter J. Todd, Salem
William L. Tufts, Eugene
William Uhle, Portland
Monty K. VanderMay, Salem
Gregory E. Veralrud, Eugene
John C. Volmert, Eugene
Peter F. M. Warburg, Eugene
Kristen L. Winemiller, Portland
Richard L. Wolf, Portland
Valerie Wright, Bend

Thank You, OCDLA Sustaining Members
James A. Arneson, Roseburg
Michael D. Barker, Corvallis
Katherine O. Berger, Portland
Leland R. Berger, Portland
Thomas C. Bernier, Roseburg
Gary B. Bertoni, Portland
Marc D. Blackman, Portland
Whitney P. Boise, Portland
Tom C. Bostwick, Salem
Janet M. Boytano, Albany
Mark C. Cogan, Portland
Jesse Coggins, Coos Bay
Howard W. Collins, Salem
Brian D. Cox, Eugene
Daniel A. Cross, Hillsboro
Peter B. Fahy, Corvallis
Jenifer Feinberg, Medford
Richard E. Forcum, Bend
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James W. Gardner, Gold Beach
Robert A. Graham, Jr., Grants Pass
Kenneth C. Hadley, Baker City
James D. Hennings, Portland
David A. Hill, Eugene
Ronald H. Hoevet, Portland
Alan W. Karpinski, Portland
Daniel H. Koenig, Eugene
John B. Lamborn, Burns
Rosalind Manson Lee, Eugene
Kenneth Lerner, Portland
Philip A. Lewis, Portland
John W. Lundeen, Lake Oswego
Wayne Mackeson, Portland
Wm. Jason Mahan, Roseburg
Duane J. McCabe, Bend
Robert J. McCrea, Eugene
Roscoe C. Nelson, III, Portland
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Gregory P. Oliveros, Clackamas
Per C. Olson, Portland
David M. Orf, Medford
Gerald K. Petersen, Corvallis
Ellen C. Pitcher, Portland
Bert A. Putney, Medford
John S. Ransom, Portland
James B. Richardson, Portland
Stephen R. Sady, Portland
Markku A. Sario, Canyon City
Priscilla L. Seaborg, Portland
Norman Sepenuk, Portland
Ralph H. Smith, Bend
Marc Sussman, Portland
Jason E. Thompson, Salem
Raymond S. Tindell, Portland
Randall L. Vogt, Portland
Ann B. Witte, Portland
The Oregon Defense Attorney

CLASSIFIED ADS
REQUEST FOR PROPOSAL

2-5 offices (some with secretarial

2011/2012 Public Defense

stations) available for lease in friendly,

Contracts

professional, beautiful, busy law

Clark County, Washington

office in downtown Eugene. On-street

is issuing a Request for

and lot parking, close proximity to

Proposal for two-year public defense

municipal, state, federal, and bankruptcy

contracts. The RFP will be released in

courthouses, the jail, all city/county

middle to late September email ann.

offices, and all downtown amenities.

christian@clark.wa.gov to be placed on

Tasteful offices include full reception

a list to receive the RFP directly or with

services, telephone system, voice-mail,

questions.

ADSL access, use of 3 conference rooms,
break room (with shower), and two work

FULL SERVICE OFFICE in downtown

rooms equipped with multiple copiers/

Portland available. Work alongside nine

imagers, facsimile machines, postage

other attorneys in the historic Pennoyer

meter, shredder, and lots of related

Building. Amenities include reception

equipment, access to lots of printed

service, shared conference and break

material/resources and abundant work

room facilities, internet and fax.

areas. For more information or to view

Convenient to courthouses and MAX.

the offices, contact OCDLA Member

Overflow and referral work a possibility.

Brian Cox at (541) 683-7151 or at bcox@

$500/month in rent on a month to month

scslaw.org.

lease. Call Drew Chilton at 503-3208507.

Oregon City Office John Henry
Hingson III has one office available in

Rader, Stoddard & Perez, P.C.

his building at 409 Center Street, Oregon

has opened a second office in Salem.

City. Close to elevator; off-street parking;

Attorneys Susan R. Gerber and Manuel

law library; conference room; share

Perez will be located at the new office,

copier, fax, etc. with three other lawyers.

located in the Reed Opera House

(503) 656-0355.

building at 189 Liberty Street, N.E. Suite
210, Salem, Oregon 97301. The phone
number for the new office is 971-2394771. The firm will be handling criminal
defense, including post-conviction, and

Sunriver Resort Rentals. Sleeps
2–8, hot tubs, bikes. Call Rush Hoag,
(541) 344-4125, 1-800-659-2761, www.
rush2sunriver.com.

domestic relations matters.

Criminal Appeals
for the client who deserves a second chance

Andy Simrin
Attorney at Law

503.265.8940

•
•
•
•

18 years appellate experience
over 140 published appellate opinions
16 supreme court opinions
author post-conviction proceedings

405 Northwest 18th ;venue • Portland, Oregon 972:9
The Oregon Defense Attorney
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2010–2011
Dues
r Life Member
$5000 one-time fee

r Sustaining Member
$390 / year

r Regular Member, bar 		
entry 2006–2009 		
$195 / year

r Regular Member,
bar entry up to 2005
$285 / year

r Professional Nonlawyer
$115 / year

r New Bar Admittee
(2010)

$50 first year

r Law Student $10 / year
r PAC Contribution		
$___ to the OCDLA–PAC

New
Member Benefit!
The Legislative
Analysis PDF
Available now at no
charge at ocdla.org.
Click on Members Only,
then Legal Document
Library, then look for
the Legislative Analysis
heading.
MEMBERSHIPS good through June 2011.
Join or renew online at ocdla.org (click
About OCDLA, then Membership Info).
OCDLA is a 501(c)(3) tax exempt organization. The OCDLA–PAC is a separate entity.
Call us at (541) 686-8716.

September/October 2010

Oregon Criminal Defense
Lawyers Association
96 East Broadway, Suite 5
Eugene, OR 97401
(541) 686-8716

Nonprofit Org.
U.S. Postage
PAID
Eugene, OR 97401
Permit #636
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