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A Saturday Morning
by Rob Raschio

The View From Here

A

July/August 2010

Saturday morning, two summers ago, my baby boy Vincent started
screaming. He was four months old and in a mood. My wife Sena
was working at the Migrant Head Start. I rolled out of bed, threw on a
pair of shorts, a t-shirt and a cap and swooped up my son. I changed
him, fed him, consoled him, but he just kept screaming. So being ever
resourceful, I put him in his stroller and started
walking down the street. About three blocks in,
he stopped crying, I stopped walking, and he
started crying. Prodded by the infant’s roar, I started
walking again. He fell back to sleep.
Many blocks into my consoling, I realized I
was on a ridgeline just above the Old St. Peter’s
Landmark church in The Dalles. A very pretty
church, I thought I would take in the view for a
few minutes. I stopped at the top of the ridge on a
dead end street. As I was looking at the church, my
eye was directed to some motion below. It was a
deputy walking to his vehicle parked in a driveway.
He was 200 yards away. He drove up to the top of
the hill past me. Being newish to the community, I
was interested in who the deputy was, so I looked
in the window as he passed by. The glare from
the summer sun (something we had back then),
prevented me from seeing in. After he passed, I
resumed my walk.
Vincent still being asleep lead me to want to
walk. I headed down two blocks and turned up the
hill on a cross street. About halfway through the
block, I heard the roar of an engine on the street
in front of us. Acceleration. The deputy’s vehicle
came into view. He drove halfway through the
intersection, burned his tires as he executed a turn
right towards us and came to a screeching halt six
feet from my baby’s stroller, blocking my forward
progress. I got angry.
The deputy scurried out of his rig, adjusted his
gun belt and walked quickly toward us. “I need to
see some identification!” he demanded. Instantly,
I knew who the deputy was, but he had not
recognized me. I patted my pockets, realizing I had
failed to carry and present a license while pushing
a baby stroller. “My baby was crying this morning,
I put him in the stroller and started to walk,” I said,
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“and I didn’t grab my wallet before I left.” “That is a
serious problem.” “It is?” “Yes, because you’re not
going anywhere until I see some identification,” the
deputy declared authoritatively.
I bowed my head, livid—in part at myself,
realizing that sometimes when I was feeling cynical
and tired, a client would tell me this type of story
and I would not believe. I, at times, could not find
it in me to believe that cops would treat citizens in
such an arm twisting manner, that a man pushing a
baby stroller could pique reasonable suspicion to
stop said stroller. Then, like the sun pushing through
the clouds, I began to feel positively giddy that the
principles I, and you, defend need us so badly in
this day and age.
As I embark on this journey as president of
OCDLA, I hope we can achieve fairness in the
system for citizens. I want Oregonians to be
outraged at conduct like that officer exhibited, not
just when it happens to them, but when it happens
at all. No excuses, no rationalizations, just outrage.
However, being a fairly rational human being, I
get it is unlikely to cause outrage in the current
environment, so my agenda for the next year is
to take baby steps in the direction of changing
Oregonians’ often uninformed, knee-jerk reactions
to crime and criminal justice.
First, OCDLA and its membership has a very
strong lobbying effort developing in Salem. The
board has hired two wonderful lobbyists in Gail
Meyer and Jennifer Williamson. They are laying
the groundwork for a successful legislative cycle
in 2011. They are getting calls from legislators to
Continued on next page

OCDLA Board President Rob Raschio is with Morris Olson
Smith Starns Raschio in the Dalles. He also serves on the
Legislative Committee.
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be involved in the development of bills prior to session. We are no longer the
“no” vote on any number of criminal procedure and law bills, but actually at the
table as the bills are being developed. Being at the table improves our chances of
sustaining a strong budget for the Public Defense Services Commission in difficult
economic times. Where it counts, OCDLA is a strong voice for rationality in the
system. Over the next year, your support will be needed. Please start considering
now how you are going to help, and enlist.
Second, OCDLA is thirty-one years old. When I was thirty-one, I bought my
first house in Burns for $47,000 (a benefit of living in rural Oregon). The time has
come for OCDLA to spread its wings, leave the rental nest, and find a permanent
home. Over the next year, it is a goal we need to achieve. Chris Hansen of Public
Defense Services of Lane County has led the way with a $10,000 contribution
and is spearheading our fund-raising effort. A home will add to our credibility as a
permanent voice for fairness in Oregon.
Third, we will maintain the highest quality criminal defense continuing legal
education seminars in the country. Ryan Scott and the education committee have
done an outstanding job. As Ryan transitions out of the post of chair, we will
ensure that the new co-chairs, Liz Wakefield and David McDonald, have the
support needed for continued excellence. We will continue to produce incredible
publications like the newly revised Major Crimes and Defenses and Investigator’s
Manual.
Finally, as the “Cabaret” song goes: “Money makes the World go round, World
go round, World go round...It makes the World go round!!!” OCDLA is our home
organization. OCDLA supports our growth as attorneys. OCDLA takes up the
mantle of constitutional and procedural fairness in a legislature where the message
is rarely trumpeted. OCDLA keeps food on our table by advocating strongly
in support of the Public Defense Services Commission’s budget. Remember to
support your OCDLA with money and time. Being lone wolves is not easy work.
OCDLA creates the pack making the work less lonely.
So, I raised my head that sunny Saturday morning, pulled my ball cap back
showing my face clearly and spoke coolly to the deputy. “Jason...you know me.”
“Mr. Raschio?” “Yeah.” As the deputy scrambled back to his rig, his voice fading,
I think I heard, “Well, uh, there’s lots of crime...” Imagine if I had not been Mr.
Raschio, but just some frazzled guy without identification walking his baby
trying to keep him asleep. Imagine the arm bar take down when he protested
his detention at the side of the road starting to walk away without the officer’s
“permission.” Imagine the DHS involvement since he was now in jail and his baby
alone at the side of the road, the loss of work from the detention, the bail instead
of rent, the fear, the trial.
Now imagine you being with him every step of the way, hearing his story,
fighting for his right to push his baby in a stroller without interference from the
state, demanding fairness and justice prevail, insisting our society is better than
this petty tyranny and our Constitution will provide protection. Not hard to
imagine because it is what you do every day.
Thank you for the honor of serving you as your president. Thank you for doing
the hardest work in the law. You have my deepest gratitude.

New Board Officers,
Members
At the 2010 Annual Conference,
the Board elected the following
officers:
• Rob Raschio, President
• Tahra Sinks, Vice President
• Karen Stenard, Secretary
Dave Audet was elected to the
Board to serve District 4. Karen
Stenard and John Lamborn were reelected to serve second terms. Keith
Rogers and Brook Reinhard were
appointed to public defender seats.
Visit ocdla.org/contact-board.shtml.

Save 15%!
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PDF
Download
“I now carry [the DUII Trial
Notebook and the Investigator’s
Manual] on my Macbook Pro to
court. [Doing so] saves a lot of
wear and tear on my shoulders.
And [I] look a lot smarter than I
am.”
— John Henry Hingson, III
OCDLA Past President
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◊ Felony Sentencing
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Effectively Using Article IV
Section 22–Based Challenges
By Jesse Wm. Barton

Sentencing

T

July/August 2010

o its credit, the 2009 Legislative Assembly
passed Senate Bill 570 (enrolled as 2009
Oregon Law, chapter 811) to clamp down on
metal theft, whose prevalence is an outgrowth
of methamphetamine abuse. The bill’s “title” (or
“relating clause”) states: “Relating to commerce in
metal property[.]”
But the bill addresses another subject, which
states:
(1) As used in this section, ‘disproportionate
impact’ means that, in a case of theft in the first
degree under ORS 164.055 or aggravated theft
in the first degree under ORS 164.057:
(a) The offender caused damage to property
during the commission of the theft and the
cost to restore the damaged property to the
condition the property was in immediately
before the theft is more than three times the
value of the property that was the subject of the
theft; or
(b) The theft of the property creates a hazard to
public health or safety or the environment.
(2) The Oregon Criminal Justice Commission
shall adopt rules that establish disproportionate
impact as an aggravating factor that a court
may consider as a substantial and compelling
reason to impose an upward departure from
a presumptive sentence under the rules of the
commission.
Or Laws 2009, ch 811, § 7.
SB 570’s section 7(2) directed the Criminal
Justice Commission to create a new aggravating
factor. The commission complied by promulgating
a guidelines amendment, which states:
“Disproportionate impact (for Theft I under ORS
164.055, and Aggravated Theft I under ORS
164.057).” OAR 213-008-0002(1)(b)(L). The
amendment further states:
(4) As used in this rule, “disproportionate
impact” means:
(a) The offender caused damage to property
during the commission of the theft and the
cost to restore the damaged property to the
condition the property was in immediately
6

before the theft is more than three times the
value of the property that was the subject of the
theft; or
(b) The theft of the property creates a hazard to
public health or safety or the environment.
OAR 213-008-0002(4).
The new, disproportionate-impact aggravating
factor applies solely to the crimes of ordinary and
aggravated first-degree theft. Although SB 570
took effect January 1, 2010, Aggravating Factor
L’s effective date was April 15, 2010, when the
commission acted. The factor applies only to crimes
committed on or after that date, but with a proviso:
It applies only if the amendment overcomes two
claims that it is void.1 Both claims are based on
state constitutional procedural requirements of lawmaking. Legislation adopted in violation of those
requirements is void. See, e.g., Strunk v. PERB, 338
Or 145, 238, 108 P3d 1058 (2005).
The first claim is based on the requirement
that the title of an act must express the subject
matter of the act. Or Const Art IV, § 20. The Oregon
Constitution forbids the body of an act (its sections)
from embracing subjects that are “not expressed in
the title.” If the body of an act contains a subject
that is “not expressed in the title,” the portion of the
act that is outside the title is void. Id. See also 2009
Bill Drafting Manual at 2.3.2
Again, SB 570’s title states: “Relating to
commerce in metal property[.]” The question
is whether disproportionate-impact thefts have
anything to do with the subject of that title. They
would have a great deal to do with the title if the
thefts involve “metal property.” But if the thefts
involve anything else, they would have nothing to
do with the title.
Section 7 is void (inapplicable) in cases that
do not involve the theft of “metal property,” for
such cases encompass a subject not “expressed in
Continued on next page
OCDLA Member Jesse Wm. Barton practices law in Salem.
He is the author of Felony Sentencing in Oregon: Guidelines,
Statutes, Cases and speaks regularly on sentencing issues.
The Oregon Defense Attorney

legislature’s House Bill 2174. Unlike the 1989 session law,
which merely approved the guidelines by reference, HB
2174 set forth and approved the guidelines in their then
full text. See Or Laws 2003, ch 453, § 2. This includes OAR
213-008-0002, which the commission amended consequent
to the directive of SB 570’s section 7.
The application of HB 2174 distinguishes Aggravating
Factor L from the guidelines amendments at issue in Norris;
consequently, Norris is not stare decisis on a section
22-based claim against Factor L. See Stranahan v. Fred
Meyer, Inc., 331 Or 38, 54, 11 P3d 228 (2000) (describing
scope of stare decisis doctrine). Moreover, the application
of HB 2174 could solidify the section 22-based claim that
Aggravating Factor L is void, because SB 570’s section 7 did
not set out OAR 213-008-0002 in full text. Because section
7 is void, so is Aggravating Factor L. See ORS 137.667(3)(a).
See also Cook, 306 Or at 138.
One final point. SB 570 is not the first bill passed since
2003 that purports to produce guidelines amendments.
There have been several. The Article IV, section 22–based
argument summarized in this article may be used
to challenge all post-2003 amendments. For further
information about the argument, see Felony Sentencing in
Oregon: Guidelines, Statutes, Cases § 1-3.1 (OCDLA 2d ed.
2008), including the March 2010 Update and its discussion
of State v. Pemberton, 226 Or App 285, 203 P3d 326
(2009).

SENTENCING Continued from previous page.

the title.” Or Const Art IV, § 20. See also Warren v. Marion
County, 222 Or 307, 321, 353 P2d 257 (1960). Moreover,
the commission’s authority to promulgate Aggravating
Factor L is contingent on the validity of SB 570’s section
7. See ORS 137.667(3)(a). See also Cook v. Workers’
Compensation Dept., 306 Or 134, 138, 758 P2d 854 (1988)
(an administrative rule may not “enlarge…the terms of a
statute”). Just as section 7 is inapplicable in cases that do not
involve the theft of “metal property,” Aggravating Factor L is
inapplicable in cases that do not involve the theft of “metal
property.”
The second constitutional claim against Aggravating
Factor L would render the factor inapplicable in all cases.
It is grounded on the so-called “full-text” requirement of
Article IV, section 22, which states: “No act shall ever be
revised, or amended by mere reference to its title, but the act
revised, or section amended shall be set forth, and published
at full length.”
The claim is further grounded on a 1989 session law,
which states that the legislature “approves the sentencing
guidelines,” Or Laws 1989, ch 790, § 87, and on a series
of Oregon Supreme Court decisions addressing that session
law. The most recent of those decisions states: “[A]lthough
the Oregon Criminal Justice Council3 created the sentencing
guidelines as administrative rules, the legislature approved
them in 1989, and they have the authority of statutory
law.” State v. Dilts II, 337 Or 645, 651 n 6, 103 P3d 95
(2004). The claim asserts that although the guidelines are
denominated administrative rules, the legislature’s approval
of them—something it (apparently) has not done with any
other rules—establishes the guidelines as statutes, so subjects
them to the requirement that when a legislative bill would
amend a statute, it must include the full text of the statute the
bill would amend. Or Const Art IV, § 22.
To be sure, the Court of Appeals rejected a section
22-based claim in State v. Norris, 188 Or App 318, 72 P3d
103, rev den, 336 Or 126 (2003). But Norris involved pre2003 guidelines amendments, so it did not involve the 2003

Endnotes
1 This article comes with a caveat. The reader should not treat its explanations of the two constitutional claims as comprehensive. The explanations are intended as summaries that, although thorough enough for
preservation-of-error purposes, must be enlarged for a reasonable
chance of at favorable court ruling.
2 This manual may be accessed from the Legislative Counsel web site,
http://www.lc.state.or.us. Under “Mission Statement,” click “Bill Drafting
Manual.”
3 The council was abolished in 1995. The Criminal Justice Commission
was created to take the council’s place.

Membership Profile Updates

You can now update your contact information including mailing address, phone, and email address, occupation/field
and areas of interest directly on the OCDLA web site.
• Navigate to the Profile page using the link on OCDLA’s home page.
• Log in with your username and password.
• Enter the new information in the appropriate field and click “Update.”
• Remember to log out.
Contact OCDLA staff if you have any problems.

The Oregon Defense Attorney
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We Couldn’t Do it
Without You

A n n u a l Co n fe r e n c e

Donors & Volunteers

OCDLA would like to
thank the following
businesses and
individuals for donating
time and money to
OCDLA.

Conference Exhibitors

Monte Carlo Party Door Prize Donors

Data Discovery, Beaverton
JS Investigations, Spokane Valley, WA
Miller Computer Group, Clackamas
Tom Cronkrite, TravelPro, Tigard

Atlantis Casino Resort, Reno
Eldorado Hotel & Casino, Reno

Auction — Business Donors

Abby’s Legendary Pizza, Bend
Annie Bloom’s Books, Portland
Data Discovery, Beaverton
JS Investigations, Spokane Valley
Kebaba, Bend
Longboard Louie’s, Bend
Pizza Mondo, Bend
Widgi Creek Golf Club, Bend

Conference Door Prize Donors

900 Wall, Bend
Bandon Dunes Golf Resort, Bandon
Best Western Agate Beach Inn, Newport
Best Western Hood River Inn, Hood River
Betty Kay Charters, Coos Bay
Eagle Crest Resort, Redmond
Eugene Hilton, Eugene
Jerry’s Rogue River Boat Trips, Gold Beach
Marine Discovery Tours, Newport
Mariner Square, Newport
Mount Bachelor Village, Bend
Northwest Freedom Guide Service, Oregon City
Oregon Bach Festival, Eugene
Oregon Festival of American Music, Eugene
Oregon Shakespeare Festival, Ashland
Portland Opera, Portland
Portland Trail Blazers, Portland
Seven Feathers Hotel & Casino Resort, Canyonville
The Benson Hotel, Portland
The Enchanted Forest, Turner
The Hallmark Resort, Newport
The Mill Casino Hotel, North Bend
The Riverhouse, Bend
Tumalo Feed Company, Bend
Wildlife Safari, Winston

Volunteer Recognition at the Conference
The OCDLA staff would like to express our
appreciation to:
Susan Elizabeth Reese — for contributing “Beautiful
Words” to the Oregon Defense Attorney for the past
22 years.
Jessica Freeman — for editing, updating, and
improving the quality of the OCDLA Legal
Document Library.
Thank You!

OCDLA Life Member Susan Elizabeth Reese
moderated the conference Thursday.
Photo by Geoffrey Silver.
July/August 2010
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Auction — Individual Donors
Dawn Andrews, Portland
Leland R. Berger, Portland
C. Lane Borg, Portland
Erik M. Bucher, Portland
Kittee Custer, Pendleton
Marie B. Desmond, Eugene
Hugh Duvall, Eugene
Shirley Fitzgerald, Portland
Lisa Harmening, Gresham
John B. Lamborn, Burns
Bill Lovelace, Baker City
Gordon K. Mallon, Silverton
Zack Mazer, Salem
David T. McDonald, Portland
Jack L. Morris, Hood River
John Potter, Eugene
Herbert A. Putney, Medford
Robert S. Raschio, The Dalles
Susan Russell, Portland
Tahra Sinks, Salem
Karen M. Stenard, Eugene
Ellen Stenard, Portland
Marcella R. Weaver, Eugene
Cate K. Wollam, Portland

David Crowe gets physical at the Thursday
comedy night. Photo by Shelley Winn.
Rob
Raschio
presents
outgoing
Board
President
Cate
Wollam
with a
golfing gift
certificate.

Conference
Scholarship Donors
Individuals
Paul E. Aubry, Portland
Leland R. Berger, Portland
Wendell R. Birkland, Portland
David J. Celuch, Portland
Richard A. Cremer, Roseburg
Daniel Cross, Hillsboro
Laurie J. Godfrey, Corvallis
Mary G. Goody, Cougar
Gordon K. Mallon, Silverton
Jon G. Springer, Bend
Philip W. Studenberg, Klamath Falls
Olcott Thompson, Salem
David Veverka, Portland

Outgoing board member Erik
Bucher cooks up some burgers and
dogs at the barbecue.

Photo Caption

David McDonald was the recipient
of the President’s Award.

Firms
Gregory A. Karpstein, Hillsboro

Brett Hall, winner of the Texas Hold ’Em
Poker Tournament, poses with Executive
Director John Potter. Photo by Geoffrey
Silver.
The Oregon Defense Attorney
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No tattoo of his own, but August’s
parents, Thad Betz and Leah Greenwald,
boast matching designs on their arms.
Stay tuned for information regarding the
publication of OCDLA Ink, featuring the
tattoos of OCDLA members. Photo by
Geoffrey Silver.
July/August 2010

A n n u a l Co n fe r e n c e

Photo Caption
John Lentine and Sam Dennis kept the crowd entertained. Photo by
Geoffrey Silver.

Valerie Wright moderated the program
on Friday. Photo by Geoffrey Silver.

Barbecue
attendees
serving
themselves
before the
food ran out.

OCDLA lobbyists, Gail Meyer and
Jennifer Williamson, address attendees
at the Friday lunch.

Speaker Joe Metcalfe. Photo by
Geoffrey Silver.

Office of Public Defense
Services Executive Director
Ingrid Swenson. Photo by
Geoffrey Silver.
July/August 2010
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NEW! Second Edition

The Investigator’s Manual
2nd edition, 2010 – Just Released!
Edited by Rhonda Coats, Lynette Lazenby and Brenda Tam
Tips, strategies & resources covering:
• Computer evidence & forensics, hardware & security
• Forensic photography & conducting surveillance
• Investigating informants, locating & interviewing witnesses, including juveniles
• Handling subpoenas, including out-of-state witnesses
• Ethics, victims’ rights issues, & the effective attorney-investigative team
Plus dozens of OARs, statutes, Rules of Civil Procedure, sample release forms
and informative appendices.

$125 for members, or
Download the PDF for $105.
541.686.8716 ocdla.org

“No Oregon PI should practice without it.”

OCDLA’s Search and Seizure Manual
An OCDLA Original:
• Now in its 5th edition, edited by Bob Homan
• Includes all cumulative case law updates since 2002
• NEW — Appeals
• NEW — Federal Issues
• Substantial changes on CONSENT and VEHICLE STOPS

July 2010 update included!
Featuring cases on extended stops, concealed weapons and more
and the Oregon Search & Seizure Memorandum.
Order your copy today!

Available to OCDLA
members for $245
($295 nonmembers).
Order online at
ocdla.org
or call 541.686.8716.

FREE SHIPPING

OCDLA members can order the PDF version online and save $40! Go to ocdla.org.
The Oregon Defense Attorney
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Immigration Issues

Seeking Funds for
Expert Assistance
after Padilla v.
Kentucky

July/August 2010

The true import
of the Padilla
decision is a
dilineation of the
responsibilities of
defense counsel
to noncitizens.

By Paul Levy

F

ollowing the recent U.S. Supreme Court
decision in Padilla v. Kentucky, 599 U.S. ___
(2010), holding that the Sixth Amendment requires
competent advice to noncitizen clients regarding
the immigration consequences of a guilty plea,
the Office of Public Defense Services (OPDS) has
received numerous requests for preauthorization
of non-routine expenses to pay for expert services
from immigration attorneys. From these requests, at
least one thing is now clear about the complex1 and
important Padilla decision: many attorneys have not
read the opinion or the practice advisories that have
discussed it.2 As a consequence, OPDS has denied
many requests for expert services from immigration
attorneys. The purpose of this article is to review the
holding of Padilla and to provide some guidance
to attorneys who are contemplating seeking expert
services from an immigration attorney.
After Padilla, attorneys have sought the services
of immigration attorneys to consult with their
clients concerning the immigration consequences
of pending charges, to represent their clients in
possible immigration proceedings, and to advise the
attorney on how best to avoid adverse immigration
consequences for clients facing criminal charges.
None of these purposes come within the ambit of
the Padilla decision. In fact, the majority opinion
in Padilla, written by Justice Stevens, does not
contemplate that a criminal defense attorney with
a noncitizen client will need expert assistance to
provide constitutionally effective representation.
But that is largely because Padilla was an easy case
(“this is not a hard case…”). The lawyer for Padilla,
a lawful permanent resident of more than 40 years
who was a decorated veteran of the U.S. Armed
Forces, told him not to worry about any possible
immigration consequences of his pending federal
drug charges. This was patently erroneous advice,
which the lawyer “could have easily determined…
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simply from reading the [“succinct, clear, and
explicit”] text of the [immigration] statute.”
In setting aside Mr. Padilla’s conviction,
the Court rejected the ruling of the Kentucky
Supreme Court that information about immigration
consequences, whether correct or not, is
“collateral” and, thus, of no legal bearing on a
defendant’s decision to enter a guilty plea. Rather,
the Court held that deportation of noncitizens that
results from a conviction is part of the penalty in
a criminal case and, therefore, a matter on which
defense counsel must provide competent advice.
But the form of that advice, and how a defense
attorney might come to understand it, is not easily
discerned from the Court’s decision.
The five-justice majority in Padilla rejected the
argument that the constitution only requires that
attorneys refrain from giving erroneous advice about
immigration matters, instead ruling that there is an
affirmative duty to provide accurate information
about the consequences of a guilty plea to
noncitizen clients. As indicated above, in Padilla’s
case, the Court thought the defense attorney could
have accomplished that by simply reading the
relevant statute. In dicta, the Court pondered a
more complicated case, and opined that “a defense
attorney need do no more than advise a noncitizen
client that pending criminal charges may carry
a risk of adverse immigration consequences.”
The Court further imagined that defense counsel
might equip themselves with “a rudimentary
understanding of the deportation consequences of
a particular criminal offense” and, thus, be able
to plea bargain in order to “craft a conviction and
Continued on next page
OCDLA Member Paul Levy is General Counsel with the Office
of Public Defense Services in Salem. He serves on the association’s
Education, Juvenile, PAC, and Legislative Committees.
The Oregon Defense Attorney

expenses should explain what resources defense counsel
has consulted and why the likely immigration consequences
remain unanswered.
In those cases where expert assistance may be necessary,
OPDS expects that relatively few hours will be required for
an immigration attorney to provide the basic information
about consequences that Padilla appears to envision.
Moreover, OPDS expects that defense counsel will have
obtained from his or her client the information that an expert
will need in order to assess the client’s circumstances, using
one of the sample interview checklists that are available to
defense counsel at the IDP or other websites.
Sounds like a lot of work? Yes it does, but the true import
of the Padilla decision is a delineation of the responsibilities
of defense counsel to noncitizens, which ultimately will
improve the representation for those clients. But the case
hardly endorses, as many attorneys appear to erroneously
believe, the simple solution of hiring an immigration attorney
to perform the new responsibilities that the Court has now
identified for defense attorneys.

IMMIGRATION Continued from previous page.

sentence that reduce the likelihood of deportation.” The clear
import of the majority opinion is that defense counsel will be
able to use his or her own legal training and skill to obtain
the necessary information to discharge the new responsibility
to provide competent advice about immigration matters.
But it’s not so simple, says Justice Alito in an opinion
concurring in the Padilla judgment, in which he is joined by
the Chief Justice. He reads the majority opinion to require
defense counsel to do more than simply warn a client of a
general risk of removal. The opinion, he says, “would also
require counsel in at least some cases, to specify what the
removal consequences of a conviction would be” [emphasis
in original]. And that, given the increasingly complex state of
immigration law, is a task that in some instances may require
special expertise, according to Justice Alito. His opinion sets
out in dramatic fashion the potential complexity of some
immigration questions.
So what are the implications of the Padilla decision for
the responsibilities of conscientious defense counsel? A
leading immigrant advocacy organization clearly interprets
the opinion to require that defense counsel now gain, as
the majority opinion calls it, a rudimentary understanding
of immigration law and the particular immigration status of
a noncitizen client. In a practice advisory issued following
Padilla, and previously made available to all OCDLA
members, the Immigrant Defense Project (IDP) explains the
Padilla decision and then provides a checklist and links to
numerous resources that will assist the diligent attorney in
understanding the immigration consequences facing many of
their noncitizen clients.3
But, as Justice Alito illustrates, even with these excellent
resources there may be instances where the circumstances of
a client and the applicable law are so complex that special
expertise is necessary to provide a client with accurate
information about the deportation consequences of a
potential guilty plea. In these circumstances, upon a proper
showing, it may be reasonable and necessary for OPDS to
approve non-routine expenses for defense counsel to obtain
the expertise of an immigration attorney to assist counsel in
determining the likely immigration consequences.
This discussion should make clear, however, that a
request for non-routine expenses in such circumstances,
under ORS 135.055, must detail why, as the majority opinion
in Padilla expects, defense counsel has not been able to
discern for herself the likely immigration consequences from
a reading of applicable statutes, practice advisories and
other available resources. Indeed, the checklist appended
to the IDP practice advisory should be sufficient to answer
many questions concerning immigration consequences.
When more is required, the practice advisory points defense
counsel to more comprehensive discussions of immigration
matters. To be considered sufficient, a request for non-routine
The Oregon Defense Attorney

Endnotes
1

For an excellent discussion of the complexity and implications of Padilla,
see the May 2010 issue of The Champion, the magazine of the National
Association of Criminal Defense Attorneys.

2

This is not conjecture on my part. In discussing non-routine requests with
attorneys, most have told me that they haven’t read the opinion or the
practice advisories.

3

The practice advisory, along with access to numerous other resources
designed to assist defense counsel, is available on the Defending Immigrants Partnership website, at: http://defendingimmigrants.org/. Through
this website, or the practice advisory itself, there is a link to resources
designed specifically for Oregon attorneys. That information is available
under “practice advisories” at: http://www.ailaoregon.com/.

Keep Me Current
It’s quick and easy to keep
your manuals current.
OCDLA’s Keep Me Current plan allows owners of
the Search and Seizure and Felony Sentencing
in Oregon manuals to receive twice-a-year updates
automatically.  
We bill you yearly for the updates, and you no
longer need to wonder if your manuals are out of
date. Call OCDLA to sign up, or visit ocdla.org to
order the Keep Me Current plan for either the
Search and Seizure or Felony Sentencing in
Oregon manual.
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n The Automobile Exception
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Sentencing & more.
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search and seizure

sept 24-25, 2010
Agate Beach Inn, Newport

Who can attend?
This program is open to defense
lawyers and those professionals
and law students directly involved
in the defense function.

Registrant Information

What’s included in the fee?

Address__________________________________________________________________________

•
•
•
•
•

City_ _________________________________________ State____________ Zip________________

Seminar admission
Written materials
CLE credit
Breakfast and lunch on Saturday.
Refreshments

Need financial assistance?

Name_________________________________________ Bar #/PSID#_ ________________________
Name for Badge___________________________________________________________________

Phone_ _______________________________________Fax_________________________________
Email____________________________________________________________________________

CLE Tuition and Materials

Contact OCDLA by April 6 about
scholarships, payment plans or
creative payment arrangements.

OCDLA Members:

Cancellations

Nonmembers:

Seminar cancellations made by
noon on Sept. 14 will receive a
refund less a $25 cancellation
fee. No-shows receive the written
material and audio CDs.

Lodging: Agate Beach Inn
1-800-547-3310
3019 North Coast Highway
Newport, Oregon 97365
Make reservations by August 24.
After that time rooms may not be
available at our special rate (rooms
start at $96 single/dbl ocean view
or $76 hillside). Pet-friendly rooms
available as well.

CLE Registration
Online: www.ocdla.org
Phone: (541) 686-8716
Fax: (541) 686-2319
Mail: 96 East Broadway, Suite 5,
Eugene, OR 97401

CLE Credit
Approval pending for 10.5
general credits in Oregon, 9.75
in Washington. OCDLA is also an
approved DPSST CLE provider.
OCDLA certifies that the Hold the
Line Search & Seizure Seminar has
been approved for MCLE credit by
the State Bar of California in the
amount of 9.75 hours of which 0
will apply to legal ethics.
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OCDLA Scholarship Fund
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otherwise be unable to attend

Not an OCDLA Member? Add a Membership Now and SAVE! 		
Bar entry 2006 to 2009
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Bar entry 2010—New Bar Admittee

r
r
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BETH CREIGHTON and MICHAEL E. ROSE are pleased to announce that
as of 1 July, 2010, they are practicing as

C REIGHTON
&R OSE , PC

A TTO R N EYS
A T LA W

After many years of comradeship, it is with a mixture of gratitude and bittersweet feelings that STEENSON,
SCHUM ANN, TEW KSBURY, CREIGHTON and ROSE, P.C. recognizes that nothing is forever and all good
things must comes to a close. W e congratulate our dear friends, TOM STEENSON and ZAN TEW KSBURY, on
their retirements from the firm. Tom will be maintaining a limited practice focusing on egregious police misconduct
cases. Zan will continue her Nia practice, pursuing her dream of sharing mind-body well-being. W e wish them
nothing but the best in their future journeys, wherever those may lead.
BETH CREIGHTON, M ICHAEL E. ROSE, and J. ASHLEE ALBIES will uphold
the firm’s long tradition of tireless commitment to civil rights and advocacy for the rights of employees and the
criminally accused. M IKE SCHUM ANN will continue of counsel to the firm doing employment and family law.
500 Yamhill Plaza Building  815 SW Second Ave  Portland, Oregon 97204-3005  (503)-221-1792  intake@sstcr.com
Beth Creighton  Michael E. Rose  J. Ashlee Albies  Michael Schumann , Of Counsel

SAVE! — Order the PDF Download online and save $40!

Felony Sentencing in Oregon:
Guidelines, Statutes, Cases

			

2008 edition includes March 2010 Update
The manual includes:
•
•
•
•

by Jesse Wm. Barton

•
•
•
•

March 2010 Update ($45 value), with discussion of Measure 57
and House Bill 3638
March 2010 Sentencing Guidelines Grid
Comprehensive coverage of administrative and statutory law and
significant case law issued since the guidelines inception in 1989
Overviews of must-know constitutional challenges to
sentencing options
A handy quick-reference guide to the manual’s major topics
Table of cases
Subject index
defense perspective Practice Tips and Examples

ocdla.org

/ (541) 686-8716
$255 members / $305 nonmembers
July/August 2010

FREE SHIPPING!
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Criminal Law
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2010–2011
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r Life Member
$5000 one-time fee

Edited by Jamesa Drake

r Sustaining Member

Special Of fer!

r Regular Member, bar 		

Subscribe for 2010–2011 (starts July 15)
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2009–10 cumulative case review, FREE.
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$390 / year
entry 2006–2009 		
$195 / year

r Regular Member,
bar entry up to 2005
$285 / year

r Professional Nonlawyer
$115 / year

• twice-monthly review keeps you up-to-date
• organizes and summarizes U.S. Supreme Court, Oregon
Supreme Court, and appellate decisions  affecting criminal law
practice
• quickly locate the latest ruling on evidence, search and
seizure or 20 other topics
• editor’s notes — insight and tips to help you better
understand the case and its implications.
• alphabetized subject headings and a year-end cumulative
case review mean all the cases are at your fingertips
• 22 mylar-reinforced subject tabs included to organize
your issues
• names of panel judges and appellate counsel included

Additional PDF Features
• arrives sooner than hardcopy
• click on case cite to go to complete text of the ruling online
• bookmarked by subject heading

Only $80
The Criminal Law Newsletter is available for $80.
Choice of PDF or hardcopy. Includes 22 subject tabs.
Binder, cover and spine available for $10.
Order online at ocdla.org or call (541) 686-8716.
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r New Bar Admittee
(2010)

$50 first year

r Law Student $10 / year
r PAC Contribution		
$___ to the OCDLA–PAC

New
Member Benefit!
The Legislative
Analysis PDF
Available now at no
charge at ocdla.org.
Click on Members Only,
then Legal Document
Library, then look for
the Legislative Analysis
heading.
MEMBERSHIPS good through June 2011.
Join or renew online at ocdla.org (click
About OCDLA, then Membership Info).
OCDLA is a 501(c)(3) tax exempt organization. The OCDLA–PAC is a separate entity.
Call us at (541) 686-8716.
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Sex Offender Risk
Assessment Tool:
Gay Youth Bias

Predicting
whether an
adolescent will
sexually reoffend
is not easy.

By Emily Simon and Noah Barish

Juvenile Law

H

July/August 2010

ave you ever represented a juvenile sex
offender who was considered a higher risk
to reoffend because his victim was a male? This
misguided perception plays out in any number
of ways but usually starts with an assessment that
purports to prove that this notion is empirically
based. Guess what, folks, it isn’t.
Predicting whether an adolescent will sexually
reoffend is not easy. Experts have been struggling
since the 1980’s to separate the 10 percent of
adolescent offenders who will later become adult
rapists or pedophiles from the 90 percent who
won’t ever commit another sexual crime.1 And,
the task is made more difficult because research
on adult sexual recidivism can’t be generalized
to youth. Unlike adults, adolescents’ cognitive
and sexual development is so dynamic that they
have been described as “moving targets” for risk
assessment.2
Nevertheless, in 2001 Canadian researchers
designed the Estimate of Risk of Adolescent Sexual
Offense Recidivism (ERASOR), a psychological
tool used to predict whether youth who have
committed sexual misconduct are likely to
reoffend.3 The ERASOR identifies 25 separate risk
factors purportedly associated with higher rates
of sexual recidivism in adolescents and relies
on the evaluator’s clinical judgment to assign
an overall level of risk (low, moderate, or high)
based on the presence of various risk factors. The
ERASOR is used extensively in Oregon by private
psychologists, county juvenile departments, and
the Oregon Youth Authority and carries significant
weight with juvenile courts.4
One of the risk factors included in the ERASOR
for male adolescents is “ever sexually assaulted a
male victim.” Thus, all other factors being equal,
the ERASOR assumes that a male youth who
commits sexual misconduct with a male victim is at
higher risk to reoffend than if his victim was female.
The ERASOR included this risk factor based on two
studies indicating a correlation between victim
18

gender and sexual recidivism in adolescents and
adult literature drawing the same association.5
The bulk of empirical research, however, refutes
this connection in adolescents. One of the studies
relied on by the ERASOR actually showed no
statistically significant correlation between gender
and recidivism.6 Four other studies with a variety of
youth in the U.S., Canada, Sweden, and Australia
also found no statistically significant linkage.7 The
researcher who created the ERASOR even wrote
in a 2006 literature review that “one should use
considerable caution when basing risk assessments
on these factors [including victim gender] given the
current lack of empirical support.”8
Experts also recognize that inaccurate risk
assessments can have dire consequences. Youth
incorrectly labeled as “high risk” are stigmatized,
placed in inappropriate treatment and correctional
facilities, and distanced from healthy social outlets.9
Further, the field of adolescent risk assessment
has consistently been overconfident about the
predictive value of various risk factors. One former
president of the international Association for the
Treatment of Sexual Abusers concluded: “[p]ut
simply, much of what our field believed to be true
has turned out to be unsupported.”10
If you are currently representing a juvenile
sex offender (or a person who is no longer a
juvenile but who was found within the jurisdiction
of the juvenile court) and there is currently a
recommendation from the Juvenile Department,
OYA or the state that is harsher because of the same
sex conduct, help is on the way. (This issue could
Continued on next page
OCDLA Life Member Emily Simon practices law in Eugene
and speaks regularly at association continuing legal education
seminars.
Noah Barish is a law clerk at the Juvenile Rights Project in
Portland, where he helps to coordinate the Juvenile Law Resource
Center and conducts research on legal responses to youth who
commit sexual misconduct.
The Oregon Defense Attorney
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come up in the context of a petition for relief from sex offender registration that
the state is recommending be denied, or a person who can’t get off of probation
without a penile plethysmograph because he is deemed to be a higher risk due to
the male-on-male conduct, or a recommendation for close custody based upon
the application of the ERASOR at the onset of probation, or maybe even the failure
of the court to grant a motion for alternate disposition.) If you have any of these
situations and are trying to figure out a good way to cross the opposing expert, or
want help with presenting a challenge to the finding in court, contact Emily Simon
at endbuiltinbias@gmail.com to collaborate on potential legal challenges.
Endnotes
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Maggie Jones, “How Can you Distinguish a Budding Pedophile from a Kid with Real Boundary
Problems?” New York Times Magazine, July 22, 2007.
Robert Prentky & Sue Rightland, Juvenile Sex Offender Assessment Protocol-II (JSOAP-II) Manual
(2003), (http://www.csom.org/pubs/JSOAP.pdf).
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Offenders,” 16 Sexual Abuse: J. Res. & Treatment 223, 228 (2004).
James R. Worling & Niklas Långström, Risk of Sexual Recidivsim in Adolescents who Sexually Offend: Correlates and Assessment in The Juvenile Sex Offender 225 (Howard E. Barbaree & William L.
Marshall eds., 2nd ed., 2006).
Robert A. Prentky et al., “Assessing Risk of Sexually Abusive Behavior Among Youth in a Child Welfare Sample,” 28 Behav. Sci. & L. 24, 43 (2010).
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Sunny Climate Seminar
MAUI

November 7–11, 2010
Sheraton Maui Resort and Spa

HOT Presenters in a HOT Locale —
u Amy Baggio, Federal Public Defenders Office, Portland, OR
Assuming The Worst: Protecting the Client Who Just Can’t Conform
u Colette Tvedt, Seattle, WA
Cross-examination in Sex Cases and Dealing With the Client’s Confession
u Plus an additional speaker, TBA.
Travel/Lodging Package $899 per person from Portland. CLE $395 per person.
Sponsored by the Oregon Criminal Defense Lawyers Association. OCDLA.org.

SAVE! — Order the PDF download online and save $25!

OCDLA's Trial Notebook
2007 Edition – Revised and Updated
Edited by Robert S. Raschio

New Chapters: Demurrers, Mistrial, and Issue Briefing
Plus:
• Trial Court Rules • Discovery
• Defenses • Exhibits/Creative Technology
• Motions in Limine • Jury Selection
• Opening Statements
• Cross Examination/Prior Statements
• Making a Record/Offers of Proof
• MJOA • Defense Witnesses
• Experts • Closing Argument
• Jury Instructions
• Motions for New Trial/Arrest of Judgment

ocdla.org   •  $175 members  /  $225 nonmembers
July/August 2010

FREE SHIPPING
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MAUI
Travel/Lodging Package
$899 From Portland, per
person double occupancy
CLE, Tues, November 9
$395 per person
Who May Attend
OCDLA members or defense lawyers,
professionals or law students directly
involved in the defense function.
The hotel & travel package is open
to all family and friends of CLE
attendees.

Sample Package —
ONLY $899 from Portland
ONLY $799 from Seattle
• Round trip airfare to Maui from
Portland or Seattle
• Four nights at the Sheraton Maui
Resort and Spa in an upgraded
ocean-view room
• Free Internet in guest rooms
• Free self-parking
• Free local phone calls
• Free in-room coffee
• Free shuttle service to Lahaina
• All airport fees and hotel taxes,
all for $899 per person, double
occupancy

CLE Registration Includes:
Seminar Admission   •  Written
Materials – Hardcopy & CD
Lunch  •  Refreshments at the Breaks
Approximately six CLE credits will be
applied for in Oregon, Washington,
California, Colorado, Utah and Idaho.
Call for credit information in other
states.

Mail Travel/Hotel Package &
CLE Registration to:

TravelPro
Attn: Tom Cronkrite,
12278 SW Millview Ct, Tigard, OR  97223  
Fax form to TravelPro: (503) 296-5886
Email: tomtravel@comcast.net
Call Tom Cronkrite at: 1-866-611-3785.
Or visit ocdla.org.
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Sunny Climate Seminar
November 7–11, 2010
Sheraton Maui Resort and Spa, Maui

Please Print

__________________________________________________________
Full Legal Name                                                             Name for Badge
__________________________________________________________
Law Firm (if applicable)
__________________________________________________________
Mailing Street Address
__________________________________________________________
City
State
Zip
__________________________________________________________
Phone (w) (        )
(h) (        )
__________________________________________________________
Fax 					
Email

Travel Deposit
and Deadline
$250 deposit per
person required
to reserve travel
package.
Full payment due
September 7, 2010.
Airfare subject to
change until travel
package is paid in full.

Travel Package / Deposit / Payment. Full payment due September 7, 2010. Reserve

early. Limited space. I (we) plan to leave from this city:  ____________________. Airfare subject to
change until travel paid in full.
Name(s) of additional people staying in room (i.e., spouse, partner, children, friends, etc.):
1. ________________________ 2. __________________________ 3. _______________________
Pay by Check (Make check payable to TravelPro)
☐ ___ people x $250 per person deposit = $ ______ enclosed.
☐   I am paying for travel in full: ____ people x $ _____ each = $______ enclosed.
Pay by Credit Card
☐   Charge my credit card in the amount of $250 deposit x ____ people = $ _____.
☐ I am paying for travel in full: ____ people x $ _____ each = $______ enclosed.
VISA/MC/AmEx/Disc Card no.: __ __ __ __   __ __ __ __   __ __ __ __   __ __ __ __
Name on Card: _____________________________________________________
Exp. Date: ______________ Billing Zip Code _____________  CVC#___________
Options — Add extra days
☐ Contact me about: __ arriving early and/or __ staying longer.
Travel Cancellation. The airline portion of the travel package is nonrefundable. In addition, any
cancellation after September 7, 2010 will be assessed a $250.00 cancellation fee in addition
to non-refundable airline costs. Airfare subject to change until travel paid in full.

CLE Seminar Registration, $395, Tuesday, November 9
Pay by Check (check payable to OCDLA but mail to TravelPro)
☐   ___ seminar attendees x $395 per person = $ ______ enclosed.

Pay by Credit Card
☐ Charge my credit card for ___ seminar attendees x ____ $395 = $ _____ enclosed.
VISA/MC/AmEx/Disc Card no.: __ __ __ __   __ __ __ __   __ __ __ __   __ __ __ __
Name on Card: _____________________________________________________
Exp. Date: ______________ Billing Zip Code _____________  CVC#___________
Seminar Cancellation. Seminar cancellations made by October 7 will receive a refund less a
$25 cancellation fee. No-shows will be sent the written material and audioCDs.

Total Enclosed
$_____ Travel Deposit or Full Payment (check payable to TravelPro)
$_____ Seminar Payment (check payable to OCDLA)
$_____ TOTAL Enclosed.

CLE Payment Plan. Contact OCDLA, (541) 686-8716, by September 7 if you need to arrange a
CLE payment plan.
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State v. Christopher John DuBois

B e a u t i fu l Wo r d s

By Susan Elizabeth Reese
Case: State v. Christopher John DuBois
Defense Counsel: Terri Wood
Investigator: Charlie McCormick
Litigation Support Specialist: Richard Price
Date: May 10–12, 2010
Court: Benton County Circuit Court
Judge: The Honorable Janet S. Holcomb
Prosecutor: Karen Stanley, Deputy District Attorney
Charges:
Count 1 – Kidnapping in the second degree;
Count 2 – Unauthorized use of a motor vehicle;
Count 3 – Assault in the fourth degree;
Count 4 – Harassment
Verdict: Not guilty on all counts.

C

hris DuBois and Ashley Richmond, the
complainant, were both 21 years old at the
time of the incident in this case on March 14,
2009. They had met two years earlier while they
were students at Oregon State University, and they
formed a romantic relationship. About a year later,
Chris went home to Bend to work and save money.
The two young people continued their relationship,
however, with many visits, telephone calls and text
messages until about February, 2009.
Even though the romance had cooled by then,
they tried to remain friends. On the weekend of
March 14, Ashley knew that Chris was visiting in
Corvallis and invited him over (she later claimed
to police and her friends that he had shown up,
uninvited). They decided to have a good time
together that afternoon and enjoyed lunch and
some drinks. Afterwards, however, the description
of events offered by the couple was dramatically
different.
At trial, Ashley claimed that Chris had been
driving her, against her will, from Corvallis south,
then back through town and out toward I-5. She
sent text messages to friends that alleged he was
“driving me to Eugene.” She insisted she wanted
to go home and said that at one point when he
stopped the car, Chris refused to let her out. She
said she “didn’t know” why he wouldn’t take her
home. She said he grabbed her and her cell phone
when she tried to get out of the car, resulting in a
small cut on her finger (the genesis of the fourthdegree assault charge).

Chris testified that, although he indeed drove
her around for a half hour or so, it was with her
consent. He also said that they argued about the
new boyfriend she was seeing, and when she
wanted to get out of the car, he felt she shouldn’t
walk home in the rain.
Ashley neglected, at first, to mention that Chris
had stopped at a gas station during the ride so that
she could use the restroom.
After the ride, Chris returned her and her car
to her home. He walked to the friends’ residence
at which he had been staying; upset about the
argument, he started drinking heavily.
Meanwhile, Ashley’s mother telephoned
her, giving Ashley a chance to complain about
her version of the events. Her mother then called
police.
A few hours later, officers came to Chris’
apartment and took a statement concerning the
events of the day. Officers testified that Chris
made admissions such as, “She wanted to go
home but she needed to hear what I had to say.”
He said that they had a scuffle over her cell
phone, and her hand was cut. Officers also said
he acknowledged that she tried to jump out of the
car, but he wouldn’t let her, saying things like, “as
her boyfriend of two years, I had the right” to insist
that she listen to him. Chris also asked the officers
if they were “serious” about charging him with
crimes as a result of this ride.
Sure that they had a “confession,” officers took
Chris into custody. He spent about a week in jail
before his family mustered funds to post for his
security release.
The trial was a classic credibility contest. The
defense version of the facts was that no crime had
occurred; but the state claimed that the facts met
all the elements of the crimes charged.
Continued on next page
OCDLA Life Member Susan Elizabeth Reese practices law in
Portland. She serves on OCDLA’s Education Committee.
OCDLA Member Terri Wood practices law in Eugene.
OCDLA Member Charlie McCormick is an investigator in
Eugene.
OCDLA Member Richard Price is a paralegal in Eugene.
If you have an item for “Beautiful Words” or “Reese’s Pieces”
submit it to Susan Elizabeth Reese at aquit@aol.com.
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BEAUTIFUL WORDS Continued from previous page.

March 2010

The defense proved that Ashley had lied about a number of things to her
mother, the police and her friends. Chris’ theme was that Ashley wanted to
establish a romantic relationship with someone else, but she also wanted to keep
Chris dangling, just in case the new boyfriend didn’t last. The defense team offered
testimony that Chris was always courteous and respectful in his dealings with
women. They also offered proof that Ashley behaved as a spoiled drama queen,
bent on having what she wanted during their relationship.*
Shaun McCrea assisted, pretrial, in preparing Chris for his testimony. On the
stand in his defense, he explained that his statements to police officers resulted
from a combination of his drinking and his incredulity that his behavior was the
focus of a criminal investigation.
The trial began on May 10, 2010. On the second day, Judge Holcomb granted
a defense motion for judgment of acquittal on the assault charge stemming from
the scratch on Ashley’s hand.
The court also agreed that if the jury found Chris guilty of the kidnapping
charge, a Measure 11 offense, she would then send the jury back out to determine
whether he should be subject to that statute’s mandatory minimum sentence. At
the separate sentencing proceeding, the judge planned to ask for a special finding,
in the manner used for aggravating factors, about the potential sentence.
The court also agreed that she would then give the defense’s supplemental
jury instruction.
That special instruction would tell the jury that if they found Mr. DuBois guilty
of kidnapping in the second degree, they would then need to determine whether
the minimum mandatory 70-month sentence was “so harsh, in comparison to
the defendant’s conduct, as to shock the moral sense of reasonable people.” The
instruction also would ask the jury to consider the specific circumstances and
facts of the defendant’s conduct that caused him to be found guilty, as well as the
characteristics of the defendant and the victim, the harm to the victim, and the
relationship between the two.
Had this instruction been given and resulted in a lesser sentence, the state
almost certainly would have appealed, and new law may have been made.
On the third day of trial, however, after about 15 minutes of deliberation,
the jury gave Chris DuBois his life back by returning Beautiful Words on the
remaining three counts.

Edited by Jess Wm. Barton

A must-have, easy-to-use,
full-color guide to Oregon
sentencing guidelines.

“No kid in a delinquency
case should ever leave your
office without seeing the
sentencing guidelines grid.”
— Dan Cross
OCDLA Past President

Order extras for your
colleagues and an extra one
for yourself, just in case.

$20 members

Endnote
*

Sentencing
Guidelines
Grid

Defense attorney Wood had carefully researched her right to present this type of “character”
evidence concerning both her client and the complainant in this case.

$25 nonmembers
full-color, double-sided,
laminated, 8.5 x 11 inches
Add $2 shipping on orders totalling
less than $25.

ONLINE JOB SEARCH
Find a job! Post a Resume!
Visit Jobs at ocdla.org.
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Order at www.ocdla.org,
call 541-686-87616, or mail
a check to OCDLA, 96 East
Broadway, Suite 5, Eugene,
OR 97401.
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Donors Make the Difference
Thank you to all of our donors. Below are those who contributed to
OCDLA during the past 12 months.

Scholarship Fund Donors
$500 or Greater

Up to $25

Hugh Duvall

Paul E. Aubry
Jesse Wm. Barton
Alexis A. Bishop
Bradley A. Cascagnette
David J. Celuch
Jesse Coggins
Robert D. Corl
Daniel A. Cross
Laura A. Fine
Laurie J. Godfrey
Victor Hoffer
J. Kevin Hunt
Jacqueline A. Joseph
Bonnie Lam
John W. Neidig
Robert S. Raschio
Tony Schwartz
Ingrid Swenson
Bruce D. Tarbox
Jason E. Thompson
William K. Uhle
Charles H. Vincent
Brian Zanotelli

$301-$499

T h a n k Yo u

Phillip M. Margolin		
Duane J. McCabe
Shaun S. McCrea
David T. McDonald

July/August 2010

$101-$300
Whitney P. Boise
Katherine O. Berger
Rhonda L. Coats
Gregory A. Karpstein
James G. Rice
Olcott Thompson
Valerie Wright

$26-$100
Leeon F. Aller
Leland R. Berger
Wendell R. Birkland
Janet M. Boytano
Tom C. Bostwick
Thomas K. Coan
Jenny Cooke
Richard A. Cremer
Christopher Eggert
Jeffrey E. Ellis
Mary C. Goody
Adam Greenman
Dennis A. Hachler
Mark A. Heslinga
Stephen A. Houze
James D. Lang
Gordon K. Mallon
Lynne B. Morgan
Shannon Mortimer
Teresa A. McMahill
Philip W. Studenberg
Susan Elizabeth Reese
Jon G. Springer
David M. Veverka
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Legislative Advocacy
Fund Donors
$750 or Greater
Janet L. Hoffman

$501-$749
Shaun S. McCrea
David T. McDonald
John Potter

$500
Jesse Wm. Barton
Michael R. Levine
Duane J. McCabe
Gail L. Meyer
John Powers
Susan Elizabeth Reese

$400
James D. Hennings

$250
James A. Arneson
Erik M. Bucher
David J. Celuch
Richard A. Cremer
Daniel A. Cross
William D. Dials
Ronald H. Hoevet
Daniel H. Koenig
Kenneth Lerner
Lisa A. Maxfield
Jim Pex
Robert S. Raschio
Forrest N. Rieke
Ryan E. Scott
Steven J. Sherlag
Ingrid Swenson
Jason E. Thompson
Steven T. Wax
Richard L. Wolf
Kenneth A. Wright
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$101-$200
C. Lane Borg
Janet M. Boytano
Marie B. Desmond
Chris Hansen
Stephen R. Sady

$26-$100
Kent A. Anderson
Dawn Andrews
David M. Audet
M. Janise Augur
Amy M. Baggio
Laurie Bender
Paul G. Beneke
Leland R. Berger
Whitney P. Boise
Anthony Bornstein
Steven J. Copple
Deborah K. Cumming
Lynn Deffebach
Jeffrey E. Ellis
Peter Gartlan
Laura Graser
A. Alexander Hamalian
Cynthia S. Hamilton

DeAnna M. Horne
J. Kevin Hunt
Robert E. Hutchings
Wendy A. Kunkel
John B. Lamborn
Lynette Lazenby
Paul E. Levy
Lisa J. Ludwig
Susan F. Mandiberg
John W. Neidig
John F. Orr
Garrett A. Richardson
Matthew Rubenstein
Tom Sermak
Debra S. Sirotiak
John H. Tuthill
Cate K. Wollam

Building Fund Donors
$10,000
Chris Hansen

$1000
Ann S. Christian
James D. Hennings

$250
Joe Maier

Up to $100
Katherine O. Berger		
Janet M. Boytano		
Brian Zanotelli

General Fund Donors

Up to $25
Benjamin T. Andersen
Mary Bruington
Stephanie J. Engelsman
Celia A. Howes
Per C. Olson
Holly Telerant
Brian Zanotelli

$250 or Greater
Kevin Hashizume

Support OCDLA

How to Donate

by donating to one or more of our funds.

check in the mail,

You may send a
donate online at

Scholarship Fund — Assists members

Building Fund — Funds go toward

ocdla.org, or call the

who otherwise would not be able to
attend OCDLA seminars.

the purchase of an office building,
a top priority of the OCDLA Board.

OCDLA office, (541)
686-8716, info@

Legislative Advocacy — Support

Leave a Legacy — Consider OCDLA

Nonprofit Status

OCDLA’s lobbying effort, which focuses
on securing public defense funding,
promoting legislation beneficial to the
criminal justice system, and protecting
the constitutional and statutory rights of
those accused of crime. This is not the
OCDLA–PAC.

in your estate planning, with the
assistance of Leave a Legacy, a
campaign to help people make the
most of their charitable giving. For
help structuring your memorial gift or
estate plan, consult with an attorney,
financial planner, accountant or
insurance agent. Visit Leave a Legacy
at leavealegacyoregon.org for details.

OCDLA is a 501(c)

General Support — Make a general
donation and we will apply your gift
where it is most needed.

ocdla.org,

(3) nonprofit
educational association, governed by a
14-member board.
Check with your
tax advisor regarding whether or not
your contirbution to
OCDLA is tax deductible.
OCDLA Tax ID # (930743226).
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Welcome, New Members
Academic
Sherri DioGuardi, Gainesville
April Denton, Portland
Chenyu Wang, Portland
Clinton Oborn, Eugene
Nonlawyer
John E. Jaqua Law Library, Eugene
Elliott B. Oppenheim, Flagstaff
John-Michael Callaghy, Portland

Since April 27, 2010

Terrie L. Finch, Salem
Katie Ranger, Roseburg
John Scrivner, Spokane Valley
Regular
Catherine Scates, Portland
Edie M. Rogoway Van Ness, Portland
Robert E. Manske, North Bend
Jose Robert Bernal, Eugene
Dana Margaret Mitchell, Salem
Todd James, Pendleton

Andrew Myers, The Dalles
Brian Walker, Roseburg
Brandon Thompson, Hillsboro
Susan Hobach Lain, Lake Oswego
Mark Matthews, Warm Springs
Marielle Florendo, Warm Springs
Kelly Jaske, Portland
Marie Scheffers, Portland
Jonah Morningstar, Salem
Debbe J. von Blumenstein, Dallas

Our Members

Thank You, OCDLA Life Members One-time membership fee (currently $5,000)
Leeon F. Aller, Roseburg
M. Janise Augur, Eugene
Richard Lee Barton, Portland
Kelly R. Beckley, Eugene
John E. Bennington, Eugene
James E. Bernstein, Oregon City
Pat Birmingham, Portland
Timothy M. Bowman, Portland
Enver Bozgoz, Klamath Falls
William S. Brennan, Portland
Claudia E. Browne, Grants Pass
Christopher Edward Burris, Oregon City
Peter J. Carini, Medford
David R. Carlson, Vale
Des Connall, Portland
Jenny Cooke, Oregon City
Richard L. Cowan, Salem
Richard A. Cremer, Roseburg
Constance Crooker, Portland
Mark Austin Cross, Oregon City
Michael D. Curtis, Portland
Jacques P. DePlois, Coos Bay
Chris W. Dunfield, Corvallis
Edward L. Dunkerly, Vancouver
Jay Edwards, Salem
Thomas L. Fagan, Eugene
Daniel L. Feiner, Portland
Paul M. Ferder, Salem
Laura A. Fine, Eugene
Steven H. Gorham, Salem
John M. Halpern, Jr., Eugene

Chris Hansen, Eugene
Fredrick Hass, Portland
Gregory J. Hazarabedian, Eugene
John H. Hingson, III, Oregon City
Rush M. Hoag II, Eugene
Victor Hoffer, Mt. Angel
Robert C. Homan, Eugene
Bruce Howlett, Portland
J. Kevin Hunt, Oregon City
Steven Jacobson, Portland
Carter Kerns, Pendleton
Charles Kochlacs, Medford
Steven L. Krasik, Salem
Paul H. Kuebrich, Albany
Angie La Nier, Medford
Neil F. Lathen, Salem
Gordon Mallon, Burns
Phillip M. Margolin, Portland
Harris S. Matarazzo, Portland
Shaun S. McCrea, Eugene
David T. McDonald, Portland
James P. McHugh, Oregon City
J. Robert Moon, Jr., Baker City
Lynn M. Myrick, Grants Pass
Robert H. Nagler, Eugene
John W. Neidig, Portland
Lindsay R. Partridge, Salem
Robert N. Peters, Eugene
Paul S. Petterson, Portland
Michael Phillips, Eugene
David J. Phillips, Eugene

John Powers, Portland
Mark Rader, Ontario
Susan Elizabeth Reese, Portland
Forrest Reid, Albany
Beverly D. Richardson, McMinnville
Martha L. Roberts, Eugene
Ilisa H.R. Rooke-Ley, Eugene
Michael E. Rose, Portland
Janet Rosencrantz, Eugene
Robert M. Schrank, Eugene
Thomas S. Sermak, Eugene
Ross M. Shepard, Washington, DC
Steven J. Sherlag, Portland
Geoffrey Squier Silver, Portland
Emily Simon, Portland
Richard Smurthwaite, Eugene
Philip W. Studenberg, Klamath Falls
David G. Terry, Roseburg
Olcott Thompson, Salem
Bob Thuemmel, Portland
Walter J. Todd, Salem
William L. Tufts, Eugene
William Uhle, Portland
Monty K. VanderMay, Salem
Gregory E. Veralrud, Eugene
John C. Volmert, Eugene
Peter F. M. Warburg, Eugene
Kristen L. Winemiller, Portland
Richard L. Wolf, Portland
Valerie Wright, Bend

Thank You, OCDLA Sustaining Members
James A. Arneson, Roseburg
Michael D. Barker, Corvallis
Katherine O. Berger, Portland
Leland R. Berger, Portland
Thomas C. Bernier, Roseburg
Gary B. Bertoni, Portland
Marc D. Blackman, Portland
Whitney P. Boise, Portland
Tom C. Bostwick, Salem
Janet M. Boytano, Albany
Mark C. Cogan, Portland
Jesse Coggins, Coos Bay
Howard W. Collins, Salem
Daniel A. Cross, Hillsboro
Peter B. Fahy, Corvallis
Jenifer Feinberg, Medford
Richard E. Forcum, Bend
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James W. Gardner, Gold Beach
Kenneth C. Hadley, Baker City
James D. Hennings, Portland
David A. Hill, Eugene
Ronald H. Hoevet, Portland
Alan W. Karpinski, Portland
Daniel H. Koenig, Eugene
John B. Lamborn, Burns
Rosalind Manson Lee, Eugene
Kenneth Lerner, Portland
Philip A. Lewis, Portland
John W. Lundeen, Lake Oswego
Wayne Mackeson, Portland
Duane J. McCabe, Bend
Wm. Jason Mahan, Roseburg
Robert J. McCrea, Eugene
Roscoe C. Nelson, Portland
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Per C. Olson, Portland
David M. Orf, Medford
Gerald K. Petersen, Corvallis
Ellen C. Pitcher, Portland
Bert A. Putney, Medford
John S. Ransom, Portland
Stephen R. Sady, Portland
Markku A. Sario, Canyon City
Jonathan T. Sarre, Portland
Priscilla L. Seaborg, Portland
Norman Sepenuk, Portland
Ralph H. Smith, Bend
Marc Sussman, Portland
Jason E. Thompson, Salem
Raymond S. Tindell, Portland
Randall L. Vogt, Portland
Ann B. Witte, Portland
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CLASSIFIED ADS
INSTRUCTOR NEEDED to team-teach a
class in Civil Liberties at Pacific University in Forest Grove. Law degree and
substantial relevant experience required;
teaching experience preferred. Classes
begin August 30th and end first week of
December, 2010. Scheduled time:
Mon. and Thurs. 6:45–8:30 p.m. Compensation based on experience and time
in classroom. Co-instructor is an Oregon
judge. Send resume and cover letter to
rune777@verizon.net by July 30th.
Rader, Stoddard & Perez, P.C. has
opened a second office in Salem. Attorneys Susan R. Gerber and Manuel Perez
will be located at the new office, located
in the Reed Opera House building at 189
Liberty Street, N.E. Suite 210, Salem,
Oregon 97301. The phone number for
the new office is 971-239-4771. The
firm will be handling criminal defense,
including post-conviction, and domestic
relations matters.
2-5 offices (some with secretarial
stations) available for lease in friendly,
professional, beautiful, busy law
office in downtown Eugene. On-street
and lot parking, close proximity to
municipal, state, federal, and bankruptcy
courthouses, the jail, all city/county
offices, and all downtown amenities.
Tasteful offices include full reception
services, telephone system, voice-mail,
ADSL access, use of 3 conference rooms,
break room (with shower), and two work
rooms equipped with multiple copiers/
imagers, facsimile machines, postage
meter, shredder, and lots of related
equipment, access to lots of printed
material/resources and abundant work
areas. For more information or to view
the offices, contact OCDLA Member
Brian Cox at (541) 683-7151 or at bcox@
scslaw.org.
Oregon City Office John Henry
Hingson III has one office available in
his building at 409 Center Street, Oregon
City. Close to elevator; off-street parking;
law library; conference room; share
copier, fax, etc. with three other lawyers.
(503) 656-0355.
Sunriver Resort Rentals. Sleeps
2–8, hot tubs, bikes. Call Rush Hoag,
(541) 344-4125, 1-800-659-2761, www.
rush2sunriver.com.
The Oregon Defense Attorney

Need a special jury
instruction ASAP?
Sole practitioner and feeling
overwhelmed?

Dive into
the Pond!
OCDLA’s members’
only listserve
• expert referrals
• brilliant practice tips
• even motions and
memoranda—fast!
• “This list rocks!”

“In half an hour I will be at sentencing and well-prepared for my
client’s case because of all of you...
I just can’t say enough. I’m a solo,
and there are times when I simply
can’t be versed on everything....
And you guys don’t lecture me, you
just help. It’s sooooo appreciated!!!
—Kittee Custer
Big Defense Win in Corvallis!
“As a solo practitioner in an empty
office, it was great to celebrate the
victory via the Pond, my comrades-in-arms.”
—Terri Wood
Free with membership at:
info@ocdla.org.
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Expungement:
Eligibility and
Procedure
December 2009 edition.
Edited by Alex Bassos.
This handy guide details
eligibility for convictions,
arrests and dismissed
charges and includes a
helpful Expungement
Decision Tree. Plus, the
basics of the expungement
procedure: sealing of
records, unsealing the
conviction, unofficial
records, procedure, judicial
standard, and, new in the
December 2009 edition,
full compliance with the
sentence of the court,
including discussion of
State v. Branam.

$15 members
$20 nonmembers
full-color, double-sided,
laminated, 8.5 x 11 inches

Order at www.ocdla.org,
call 541-686-87616, or mail
a check to OCDLA, 96 East
Broadway, Suite 5, Eugene,
OR 97401.
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Oregon Criminal Defense
Lawyers Association
96 East Broadway, Suite 5
Eugene, OR 97401
(541) 686-8716

Nonprofit Org.
U.S. Postage
PAID
Eugene, OR 97401
Permit #636

The NEW Essential Reference Tool

Major Crimes and Defenses
Don’t Start Your Case Without This Manual
• Brainstorm a case in its earliest stages
• Successfully direct the investigation
• Plan motions and trial strategies
• Guide the case to its most successful conclusion
• Record new case law or statute changes
Revised and updated second edition – 30 crimes, each with

• Statutes, Case Law, Jury Instructions
• Practice Tips and Strategies
• Sentencing Issues
David T. McDonald &
Patrick John Sweeney Editors
plus dozens of OCDLA members who
contributed revisions and updates.

2010 edition, $285 members, $335 nonmembers
$240 PDF download (members only)

Plus
—M11/Juveniles
—Federal Case Considerations
—Sample Motions

541.686.8716 or online: ocdla.org

