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Tax Measures Need
Our Votes
by Cate Wollam

The View From Here

W

ell, our big winter party is over and it was a great success. We said
good-bye to our dear sister Nancy Bergeson with memories and
a toast, a good-bye she would have appreciated. (For a memorial to her

and to another member, Charles Simmons, who
passed away recently, please see pages 16–18.) We
welcomed pioneer Barbara Babcock (whose book
is coming, maybe by next summer) and listened to
her speech about another pioneer woman lawyer,
Clara Foltz, and her Oregon connection. We ate
and drank and visited and raised money for our
lobbying efforts, and ate and drank and visited.
On January 26 we will vote on tax measures 66
and 67. I encourage all of you to go to Ballotpedia
(Google Ballotpedia, Oregon measures 66 and
67), and check out the full text and arguments pro
and con. A Measure 66 “Yes” vote raises the tax
rate by 1.8 percent on incomes above $250,000
for households, $125,000 for individual filers,
2 percent on any amount above $500,000 for
households. For individual filers, the rate increases
begin at $125,000 and $250,000 respectively. It
also eliminates income taxes on the first $2,400 of
unemployment benefits received in 2009 (which
is a great boon for folks during this recession). The
vast majority of Oregonians, and our members, will
be unaffected by these proposed changes.
The minimum corporate tax hasn’t been
updated since 1931 and would still be the lowest
on the Pacific coast if Measure 67 is approved. The
measure also raises the tax on corporate profits—on
what is left after deductions—by 1.3 percent.
Currently two-thirds of the corporations doing
business in Oregon pay that minimum $10. I wish I
could pay a $10 minimum tax. What if two-thirds of
all taxpayers, not just corporations, could get away
with only paying $10? It boggles the mind.
These numbers are miniscule to those who
would have to pay them but huge to our budget.
Without these measures we will again be looking
at such draconian possibilities as closing courts one
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day per week (or more), never mind the impact on
schools. On the bright side for our clients, we may
have to look at closing prisons. House Bill 3508
may be just the beginning of letting folks out sooner
than the prosecution intended.
The latest poll I’ve seen says these measures are
going down, but there are enough undecided voters
to take them either way. Conventional wisdom is
that because this is an odd time for an election
there will be fewer voters, and lower voter turn-out
has tended to favor the “No” votes in tax measures.
We have an opportunity here to influence the
election based solely on how many of us there are.
If we all vote and encourage all of our friends and
family members to vote we can make a difference.
Which takes me to a pet peeve: In 1976 when I
started law school, we had three prisons in Oregon,
OSP, OSCI and OWCC. According to the Oregon
Prison’s web site we now have 14. I do not believe
that serious crime has increased nearly five-fold
in the past thirty-something years. We have five
percent of the world’s population and twenty-five
percent of the world’s prison population. I have a
similar disbelief about babies that come out of an
American woman’s belly being five times more
likely to be a crook than babies born anywhere
else. So, what are we doing differently than
everyone else in the world? And why? ◊

OCDLA Member Cate Wollam is a staff attorney with
Multnomah Defenders, Inc. in Portland.
The Oregon Defense Attorney

OCDLA Building Campaign Off to
Auspicious Start with $10,000 Donation
Founding and Life Member Chris Hansen and Executive Director
John Potter smile, after Hansen handed Potter a $10,000 check
made out to OCDLA. Hansen’s contribution kicks off OCDLA’s
Building Campaign. Hansen said, “It’s about time OCDLA had its
own space, a true home office.”
Since its inception in 1979, OCDLA has rented office space in
Eugene. Now the association is looking to put down permanent
roots in Eugene.
The OCDLA Board has made buying a building a priority and has
set a goal of raising $100,000 to make a mortgaged purchase a
reality.
Thank you, Chris Hansen, for your generous gift and your
commitment to OCDLA’s long-term viability and financial stability.
Please contribute to the Building Campaign! Contact the OCDLA
office. OCDLA is a nonprofit 501(c)(3) educational association.
A smiling John Potter and Chris Hansen with $10,000 check.

Learn by doing at an inspiring, challenging, and

PRACTICAL HANDS-ON TRAINING
FEBRUARY 5–6
Trial skills college ad

Limited to 32 particpants.
Call OCDLA today if you
are interested in attending.

n Opening Statements
n Direct Examination
n Cross Examination
n Closing Statements
n Lectures
n Demonstrations
n Small Group Work
Held at the University of Oregon
Law School in Eugene.

Scholarship
assistance available.
Inquire at OCDLA.
(541) 686-8716
96 East Broadway, Ste 5, Eugene,
OR 97401
info@ocdla.org, www.ocdla.org
The Oregon Defense Attorney
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$350
CLE credit pending for
16 practical skills credits.
This is an OCDLA seminar
held in cooperation with
the University of Oregon
School of Law.
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Looking for a real
time saver?

Mark Your Calendar —

Oregon Criminal
Procedural Law

November 7–11

a resource manual

By Laura Graser
Discover what defense attorneys
across Oregon have been relying on
for years. This manual is updated
seasonally, and covers all aspects
of Oregon criminal procedural law,
including the latest Appellate court
interpretations of Oregon statutes.
Oregon Traffic Law is also covered.
The manual is compact, easy to
use, and indexed by both subject
and case title. It is also affordable.
The manual costs $35.00 and is
available each February. We offer a
reduced rate of $45.00 for a 1 year
subscription. If you are interested in
ordering, please mail the attached
coupon with payment to:
Barbara J. Dimick
12724 SE 22nd
Milwaukie, Oregon 97222

2010 Sunny Climate Seminar
Join OCDLA as we return to the lovely Sheraton Maui Resort
and Spa for continuing legal education, fun, sun and surf.

© Emilio Bandiero 2009
2009 Sunny Climate Seminar attendee Emilio Bandiero captured
this image of the nightly ritual of Lele Kawa (cliff diving) from Black
Rock in front of the Sheraton Maui Resort and Spa.

Scenes from the 2009 Sunny Climate Seminar
Sheraton Maui Resort and Spa

Name:_______________________
Firm:________________________
Address:_ ____________________
Chris Hansen smiles as he listens
to David Feige’s energetic talk.

City:________________________
State___________ Zip___________
Please send the following:
____January Manual (35.00)
____1 Year subscrip.($45.00)

The view from the balcony
outside the seminar room. A
short walk down this path will
find you at the pool, the beach
or Black Rock.

If you have any questions, please
call me at (503)659-7883.

The Oregon Defense Attorney

Attendees enjoy a break in the
sunshine.

Robin Steinberg speaks passionately
about holistic representation.

6

January/February 2010

Tuition —
$150
by Feb. 17
What’s included in the fee?
•
•
•
•
•
•

Seminar admission
Seminar materials
CLE credit
Coffee
Saturday lunch
Refreshments during breaks

Location

The Oregon Bar Center is located
at 16037 SW Upper Boones Ferry
Road, Tigard

Cancellations

Seminar cancellations made by
noon on February 26 will receive
a refund less a $25 cancellation
fee. No-shows receive the written
material and audio CDs.

CLE Registration

Online: www.ocdla.org
Phone: (541) 686-8716
Fax: (541) 686-2319
Mail: 96 East Broadway, Suite 5,
Eugene, OR 97401

CLE Credit
CLE Credit approval pending for
approximately six general credits
in Oregon, Washington and
California.

Sponsors
Oregon Criminal Defense Lawyers
Association
Oregon Military Department
Oregon State Bar’s Military
Assistance Panel
Oregon State Bar’s CLE Seminars
Department

The Oregon Defense Attorney

REPRESENTING
SERVICEMEMBERS

in the Criminal & Juvenile Justice
Systems
February 27, 2010
Oregon Bar Center, Columbia Rooms
16037 SW Upper Boones Ferry Road, Tigard
Registrant Information
Name_________________________________________ Bar #/PSID#_ ________________________
Name for Badge___________________________________________________________________
Address__________________________________________________________________________
City_ _________________________________________ State____________ Zip________________
Phone_ _______________________________________Fax_________________________________
Email____________________________________________________________________________

CLE Tuition and Materials
Early Bird (by 2/17)

Standard (after 2/17)

p $150

p $165			

=

$_____

-

$_____

=
=
=

$_____
$_____
$_____

=

$_____

Written Material Option (registration fee includes hardcopy and CD)
p CD only, no hardcopy (subtract $15)

Can’t Attend?—Get the Audio and Written Materials
p Written materials (hardcopy and CD) & audio, $140
p Written materials (CD only) & audio, $125
p Written material only—CD, $50; CD and hardcopy, $65

OCDLA Scholarship Fund
p $25 donation to the scholarship fund to assist members who would
otherwise be unable to attend

Payment Information
Payment must accompany registration.

p Check enclosed

p VISA/MC/AMEX/Discover

Total

= $_____

___________________________________________________________________________________________
Name on Card

Card Number
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Exp. Date

Billing Zip

CVC#

January/February 2010

Indigenous Defense
By Rob Raschio

Board Perspective

T

he Oregon State Police sergeant shook his head,
opened up the evidence locker and handed me
my client’s spirit pipe unlawfully seized during a
traffic stop. My client was a member of a Northern
California tribe; a cultural anthropologist on their
staff had provided me with documentation and
photographic evidence showing my client’s tribe
had used pipes like his in their
spiritual practices from time
immemorial. Armed with the
evidence, the court found my
client’s pipe was a spiritual
instrument of his religion and
must be returned. It was my
first education of the persuasive
power of Native American
traditions in the courtroom.
District attorneys, police
and some courts will trivialize
the inherent rights granted the tribes of Oregon
by ignoring treaties and dismissing the cultural
underpinnings of indigenous people. Our job is to
defend those rights.
There are nine federally recognized indigenous
tribes in Oregon—after 62 tribes and bands
were “terminated” by the federal government
in the 1950’s, according to the Oregon Blue
Book. Additional tribes hold traditional fishing
and hunting grounds in the state. Many defense
practitioners represent indigenous people in
criminal cases in state courts. This article is
designed to help you identify resources available to
your indigenous clients and to provide some basic
legal analysis attacking fishing crimes filed against
treaty fishers.

Legal Analysis
My practice includes representation of tribal members charged with fishing crimes along the Columbia. Below I have included a primer on analyzing
these cases from a tribal member’s perspective.
First, determine if your client is a registered
member of a tribe with fishing rights preserved
under treaty. Registered
tribal members have a tribal
identification card proving
membership. When fishing
or hunting in Oregon, tribal
members are required to have
their identification.
Tribal members should
argue the state does not have
jurisdiction over their conduct
when they are exercising their
treaty rights.
Treaties between the tribes and the United
States under Article IV, Paragraph 2, of the United
States Constitution are the “supreme law of the
land, and the judges in every state shall be bound
thereby, anything in the constitution or laws of any
state to the contrary notwithstanding.” Any conflict
created by a state rule with a treaty is invalid.1
The Oregon Court of Appeals notes: “[i]t has
long been recognized that ‘the treaty was not a
grant of rights to the Indians, but a grant of rights
from them – a reservation of those not granted...
[The treaties] reserved rights...to every individual
Indian, as though named therein’.”2
Questions of criminal jurisdiction are matters
of law.3 “Treaty interpretation, then, is a form of
contract interpretation.”4
Oregon Administrative Rules chapter 635
regulates tribal fishers. The rules are criminalized
for fishing offenses under ORS 506.991. However,
rules conflicting with traditional treaty rights are
invalid by statute. ORS 506.045.5 Further, the
federal government, the states of Oregon, Idaho
and Washington, and many of the treaty tribes of
the Columbia Basin are engaged in the ongoing
management of Columbia fisheries under the
United States v. Oregon Management Agreement.

“Tribal members should
argue the state does not
have jurisdiction over
their conduct when they
are exercising their
treaty rights.”

Available Resources
Tribes will assist their members charged with
crimes. Many tribes offer alcohol and drug evaluations and treatment oriented to their spiritual
heritage. Tribes may have experts on cultural traditions, fish and game biologists, and attorneys with
information on tribal treaties; the tribal prosecutor
can be a very important ally in your criminal cases,
as explained below. These services and experts are
generally provided without charge. After determining your client’s tribal affiliation, call the tribe or
check out their website to find what resources are
available.
January/February 2010
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Continued on next page
OCDLA Board Member Rob Raschio practices law in
The Dalles. He serves on the Legislative Committee.
The Oregon Defense Attorney

BOARD PERSPECTIVE Continued from previous page.

twenty-three tribes and confederations of tribes and bands
indigenous to the Columbia Basin and Northwest Oregon
and Washington, collectively known as the “Stevens
Treaties.”
Under the treaties, which are identical in all essential
elements, the tribal groups ceded approximately sixty-four
million acres of land to the United States.8 As consideration
for these cessions, the tribes reserved to themselves small
reservations within their traditional territories, the exclusive
right to taking fish in the streams and rivers flowing through
or bordering these reservations, and the right to fish “in
common with” non-Indians at “usual and accustomed” offreservation fishing sites.9 “The treaties purported to relocate
Indians to reservations while recognizing their nomadic
subsistence culture by reserving off-reservation fishing
rights.”10
The clauses reserving the tribes’ rights to fish at
customary off-reservation fishing sites have been litigated
seven times before the United States Supreme Court.11
The fishing clause provided in the Yakama Nation treaty
states, “The right of taking fish, at all usual and accustomed
stations, is further secured to said Indians, in common
with all citizens of the Territory.” Justice John Paul Stevens,
writing for the majority of the Supreme Court in Washington
v. Washington State Commercial Passenger Fishing Vessel
Association, 443 U.S. 658, 667-668 (1979), stated:

This agreement is a stipulated order of the signatories in
U.S. District Court pursuant to United States v. Oregon,
Civil No. 68-513-KI (D. Or.). If a client’s tribe is a signatory
to the agreement, defense practitioners must be familiar
with it since it has a prosecution clause granting the tribes
right of first refusal for prosecuting any fishing crimes.
The provision arises out of United States v. Washington,
384 F. Supp. 312, 327 (W.D. Wash. 1974) (Boldt, J.), aff’d
520 F.2d 676 (9th Cir. 1975), cert. denied, 423 U.S. 1086
(1976) (hereinafter referred to as “the Boldt decision”). The
Boldt decision states that courts must determine whether
a tribe can self-regulate off-reservation fishing of members
through a functioning tribal court and policing. Boldt at
327–28. If the tribes have a functioning court system, then
prosecution of fishing violations lies first with them. Further,
Oregon has agreed with that principle as a signatory to
the management agreement which states the tribes “bear
primary responsibility for enforcing agreed-upon regulations
applicable to mainstem Treaty Indian fisheries.” United
States v. Oregon Management Agreement, pg. 24–25.
Most district attorneys are ignorant of or actively ignore
the Boldt decision and the binding agreement. Most tribal
members would rather be prosecuted in tribal, rather than
state, courts. A motion to dismiss or demurrer for lack
of jurisdiction should be brought in fish and game cases
pretrial, though a demurrer may not be an appropriate
motion for questions of jurisdiction over Native American
fish and game cases.6 If denied as untimely, practitioners
should present evidence at trial through a tribal expert
regarding the tribe’s ability to prosecute members, and
the issue should be raised again as a motion for arrest of
judgment if there is a conviction.
Further, if there is conflict between state and tribal law,
Oregon is precluded the prosecution. A treaty [on] fishing
rights can constitute a legal justification to charged crimes.
Language in tribal codes is often different than the language
of Oregon statute and rule, and the tribal code controls. If
there is no agreement on a regulation between the tribe and
state, the tribal governing body determines its own rules on
Treaty Indian fisheries.
In a case I litigated, the Yakama Nation passed a
resolution to allow fishing from 150 feet out from the John
Day Dam. Oregon Administrative Rule 635-041-0020 sets
the limit at 600 feet out for tribal fishers. The client built his
fishing scaffold outside of 150 feet but within the 600 feet.
The state charged him with a misdemeanor for violation of
the Oregon rule. The district attorney, in consultation with
the Oregon Attorney General’s office, dismissed the case
after the analysis below was presented.
Generally, the tribes are qualified to self-regulate the
off-reservation fishing of their tribal members.7 In 1854
and 1855, the United States executed nine treaties with
The Oregon Defense Attorney

At the treaty council, the United States negotiators
promised, and the Indians understood, that the
Yakimas would forever be able to continue the same
off-reservation food gathering and fishing practices
as to time, place, method, species and extent as they
had or were exercising. The Yakimas relied on these
promises, and they formed a material and basic part of
the treaty....
The state may not preclude access to “all usual and
accustomed places.”12 Native American fishers can erect
structures at those sites.13
To prove jurisdiction to enforce nondiscriminatory laws
against tribal members off the reservation, the state must
show that (1) the regulation is a reasonable and necessary
conservation measure, (2) the application of the specific
regulation to treaty fishers is necessary in the interest of
conservation, and (3) the regulation does not discriminate
against treaty fishers.14 15
In applying the test, U.S. District Court Judge Boldt
held the state must demonstrate that (1) the specific
regulation is required to prevent demonstrable harm to the
actual conservation of fish; in other words, it is essential to
perpetuation of a particular run or species of fish, (2) the
regulation is appropriate to the purpose, (3) existing tribal
regulations are inadequate to prevent demonstrable harm to
Continued on next page
9
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fish from each run.18
With a direct conflict between the
regulation of the tribe and the state,
the Oregon Court of Appeals held “[t]
he state’s powers are limited by the
Supremacy Clause of the United States
Constitution.19 Accordingly, state
regulation of Indian hunting and fishing
must yield to Indian rights secured by
a federal treaty.”20 State attempts to
regulate fishing rights must meet the
above analysis or be invalid.21

BOARD PERSPECTIVE Continued from
previous page.

the actual conservation of fish, and (4)
the conservation required cannot be
achieved to the full extent necessary,
consistent with the principle of equal
sharing between treaty and non-treaty
fishermen, by restrictions of fishing
by non-treaty fishermen or by other
less restrictive alternative means or
methods.16
The state must prove more than a
mere benefit to the fish run from the
regulation.17 State regulation of treaty
fishing must be the least restrictive,
consistent with the necessary
escapement of fish to preserve future
runs; it must treat the treaty rights as coequal to other uses; and it must accord
the tribes a fair opportunity to take, by
reasonable means, a fair portion of the

Conclusion
The burden lies with the state to
prove not just a violation of Oregon
law, but that the law itself can be
validly applied. Practitioners are
offered the unique opportunity to attack
a law on its policy objectives and
force the state to justify itself. Finally,

Post-conviction Relief Registration
Hilton Eugene • March 12, 2010
Please print clearly.
Name_______________________________ Phone________________________
Address__________________________________________________________
City_ ________________________________ State_________Zip_____________
Email_________________________________________ Fax________________

Registration
		

earlybird

after March 2

OCDLA Members:
Nonmembers:

Lawyer

p $185

p $200

= $_____

Nonlawyer p $135

p $150

= $_____

Lawyer

p $225

p $250

= $_____

Nonlawyer p $175

p $200

=

$_____

Can’t Attend? Purchase Materials
❐ $90 Binder, CD and Audio

❐

$
_ 75 CD only and Audio

Scholarship Donation
❐ $25 Donation to the OCDLA Scholarship Fund.

Payment
❐ Enclosed is a check for $_____, made payable to OCDLA.
❐ Please charge $____ to my VISA/MC/AmEx/Discover Card #:
_____________________________________ Exp. Date: ________
Name: _________________________ Billing Zip: _______CVC:_______

practitioners are afforded the immense
privilege of forcing the state to respect
the rights of indigenous people to their
way of life and their treaties. ◊
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the United States are now citizens of the Untied States.
Act of June 2, 1924, 43 Stat. 253, as superseded by§
201(b) of the Nationality Act of 1940, 8 U.S.C. §1401(a)
(2). But the manner of fishing, the size of the take, the
restrictions of commercial fishing, and the like may be
regulated by the State in the interest of conservation
provided the regulation meets appropriate standards and
does not discriminate against the Indians.” Ibid.
15
State v. Gowdy, 1 Or App 424 (1969); State v. Jim
81 Or App at 181, see also State v. Bronson, 122 Or App
493 (1993).
16
United State v. Washington, at 327–28.
17
United State v. Oregon, 769 F.2d 1410 (9th Cir.
1985).
18
Ibid.
19
State v. Jim, 81 Or App at 192 quoting Sohappy v.
Smith, 302 F. Supp. 899, 908 (1969).
20
State v. Jim, 81 Or App at 192 (1986).
21
Watters, Jr. at 647 (2007).
1

Register by: mail—Oregon Criminal Defense Lawyers Association, 96 East
Broadway, Suite 5, Eugene, OR 97401 / fax—(541) 686-2319
phone—(541) 686-8716 / online—www.ocdla.org/seminars
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An OCDLA Original:
• Now in its 5th edition, edited by Bob Homan
• Includes all cumulative case law updates since 2002
• NEW — Appeals
• NEW — Federal Issues
• Substantial changes on CONSENT and VEHICLE STOPS

January 2010 update included!
Featuring cases on extended stops, concealed weapons and more
and the Oregon Search & Seizure Memorandum.
Order your copy today!

Available to OCDLA
members for $245
($295 nonmembers).
Order online at
www.ocdla.org
or call 541.686.8716.

FREE SHIPPING

NEW! — Order online as a downloadable PDF and save $40!

NEW! — Order online as a downloadable PDF and save $40!

Felony Sentencing in Oregon:
Guidelines, Statutes, Cases

			

2008 edition includes September 2009 Update
The manual includes:
•
•
•

by Jesse Wm. Barton

•
•
•
•

March 2009 Update ($45 value), with discussion of Measure 57
and House Bill 3638
comprehensive coverage of administrative and statutory law and
significant case law issued since the guidelines inception in 1989
overviews of must-know constitutional challenges to
sentencing options
a handy quick-reference guide to the manual’s major topics
table of cases
subject index
defense perspective Practice Tips and Examples
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Continuing Legal Education

Lessons from the Winter
Conference
By Rich Oberdorfer

W

hen I was in law school, I thought the best
thing in the world was to object. Object,
object. And then I got feedback from my moot
court jury panels: they didn’t like me or my
objections. As a young lawyer, I swung to the other
extreme. “Let the other lawyer try his case; I’ll try
mine. Unless it’s mistrial error, I’m not going to
object.” This approach actually works okay with
competent, experienced and kind prosecutors.
However, I try misdemeanor DUII cases. That
means my prosecutors are often inexperienced,
worried about job security if they lose a trial (can
you imagine if our job security depended on some
sort of scoreboard?), and occasionally working in
a poisonous atmosphere of, “See what you can
get away with!” The most memorable example I
ever saw of this last problem was a prosecutor in
closing argument saying, “We don’t know why the
defendant took this case to trial—we don’t know
about his immigration status....” (Incidentally, Amy
Margolis still achieved a “not guilty” verdict on that
case).
This was my background and philosophy
(“Don’t object unless it’s mistrial material”) before
I attended OCDLA’s Winter Conference early last
December. Well, not quite. I had learned from Tony
Bornstein’s “Constitutional Objections in Closing
Argument” talk at the 2007 Juries Seminar, and Bob
Reid’s excellent outline on vouching (included in
the Winter Conference materials by Judge Jones).
Maybe I hadn’t truly listened though, because
when the conference started with Liann Crane
talking about asking the judge for questions in aid
of objection to ferret out foundation problems,
and Rich Cohen’s infectious energy on fighting for
political pariahs, and Michael Levine talking about
avoiding the “gentlemen’s agreement” to not object
in closing argument, I got it. We can fight above
the belt but still zealously—and with a touch of
righteous indignation where appropriate.
So, in my next trial (a BUII where my client
instantly failed the most important field sobriety
test: the Attitude Test), instead of filing a motion in
limine regarding my client remaining silent the first
three times the Miranda warnings were read to her,
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I objected. Then I questioned in aid of objection,
“You read her the Miranda warnings? You told
her she had a right to remain silent? And she then
remained silent in response to your questioning?
Three times? Judge, I move to strike.” And our
judge did just that. Thank you, Liann Crane. When
the prosecutor started to lead, instead of thinking
to myself, “Well, leading questions aren’t very
powerful, it’s not really hurting my case,” I objected
as leading and suggestive (yes, I could have just
said, “Leading.” But I wanted the jury to know
what the real problem is with these questions—the
prosecutor is suggesting to her witness what she
wants to hear, not what he wants to say). Sustained
again. When the prosecutor wanted the officer
to talk about what other folks at the scene had
said, I objected, “Hearsay and confrontation.”
Again sustained. Thank you, Michael Levine, for
preparing me for the government’s argument that
the statements were not offered “for the truth.”
So before my cross-examination had even begun,
the jury had three examples of government
overreaching.
In closing when the prosecutor talked about
what she “believed,” I objected as vouching.
Sustained, thank you, Bob Reid and Judge Jones.
When the prosecutor argued that the defendant had
been “given the opportunity to prove herself not
under the influence through the breath test” (she
refused), I objected as burden-shifting, violative of
her right to a fair trial and the Due Process Clause
of the 14th Amendment. Thank you, Tony Bornstein.
And finally, when the prosecutor told the jury,
“Don’t be fooled by the defense”—three times—I
objected to the personal attack. I moved for a
mistrial—even though the judge had told me to stop
interrupting the prosecutor’s closing argument—
thanks to Michael Levine’s chutzpah. Happily,
the mistrial motion was denied, because the jury
returned with two beautiful words. Thanks, frankly,
to OCDLA. ◊
OCDLA Member Rich Oberdorfer practices law in Portland.
He serves on the Education Committee.
The Oregon Defense Attorney

Scenes from the 2009 Winter Conference
Michael Levine
makes a point
during his talk
on hearsay
objections.
Photo by Susan
Elizabeth Reese.

2009 Winter
Conference

The Evidence
Code: It’s
Elementary, My
Dear Watson

Material & Audio
Moderator Lisa Ludwig introduces the
first speaker on Friday, Staff photo.

$265

material on CD & audioCD
(add $15 for hardcopy binder)

Gain courage to

Object!
Object!
		 Object!

THANK YOU!

Liann Crane began the conference with
a presentation on crossing psychological
experts. Staff photo.

Chief Justice Paul De Muniz. Staff photo.

Door Prize Donors

Scholarship Donors

We thank these Portland area
businesses for donating door
prizes to the Winter Conference:

We thank the following
members for donating Winter
Conference scholarships:

Annie Bloom’s Books
Dan & Louis Oyster Bar
Delta Cafe
Echo Restaurant
Goose Hollow Inn
Tara Herivel
Kells Irish Restaurant & Bar
La Paloma
Le Bistro Montage
Mama Mia Trattoria
Old Wives’ Tales
Red Lion Hotel/Convention Center
Seasons & Regions Seafood Grill
Vita Cafe

Eggert & Heslinga, Keizer
Wendell R. Birkland, Portland
Robert D. Corl, Corvallis
James D. Lang, Portland
David T. McDonald, Portland
Robert S. Raschio, The Dalles
John G. Springer, Bend
Phillip W. Studenberg, Medford
Ingrid Swenson, Salem
Valerie Wright, Bend
Susan Elizabeth Reese, Portland
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from lawyers
who do!
Liann Crane
Rich Cohen
Judge Ed Jones
Michael Levine
Plus five other valuable
presentations.

Order Today
Online: www.ocdla.org
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Phone: call 541-686-87616
Mail: send a check to OCDLA,
96 East Broadway, Suite 5,
Eugene, OR 97401
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Fund-raisers, Budgets,
and More
By Gail Meyer

Fundraising

F

irst the wonderful OCDLA members who
attended the lively Benson dinner exceeded
the evening fund-raising goal for the Lobby
Fund by about four grand. Over $18,000 was
raised—$6,600 from the live auction, and $12,125
from the straight paddle raise. That will go straight
into the Lobby Fund to defray the costs of our
lobbying effort in Salem, both at the supplemental
session in February as well as the regular 2011
session. To which I say a hearty “Thank you!” to all
who contributed.
Second, the tempered view. Effective lobbying
costs money—and I don’t mean through campaign
contributions, which is funded separately through
OCDLA’s PAC. In addition to the salaries for the
fiscal and substantive lobbyists, there are a myriad
of expenses that raise the ante for our lobby effort:
mileage, printing costs, room rental fees, travel
expenses for experts, research assistance from law
students, to name a few. In 2009, our Executive
Director John Potter graciously and wisely agreed
to reimburse the travel expenses of two national
experts who testified in support of our bill requiring
the recordation of custodial interrogations. If
OCDLA intends to target more reform legislation
in the 2011 session (which we do), then we must
reach out to those who give a national perspective
on the merits of the reform.
So for those of you unable to attend the Winter
Conference, there is no reason to feel left out. You
can contribute today by going to OCDLA’s website
and clicking on the “Donate Now” link on the
home page. With lobbying, we are never “done,” so
your continued support is needed and very much
appreciated. I vow to you we will use your funds
with targeted and strategic precision.
And yes, there is also a timely call to fund
our political action committee. Soon you will
be receiving a letter from our PAC calling for
contributions. Nothing elevates our “font” in the
Capitol Building more than the ability to contribute
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to stalwart supporters of our cause. Step up to the
plate and donate anything . . . even $25 will be
put to good use. Remember that you get a $50
tax credit ($100 per couple) per year for political
contributions on your Oregon tax return, so it’s
essentially free money if you haven’t reached that
limit already.

Soliciting bill ideas for 2011
Finally, let me remind you that the OCDLA
Legislative Committee is eliciting your input on
legislative concepts you would like OCDLA to
submit for the 2011 legislative session. For strategic
reasons, we want to make the final selection of our
bills by April of 2010, so send me your thoughts at
glmlobby@nwlink.com. Send them my way, and the
committee will get to work! ◊

OCDLA Member Gail Meyer is the Association’s substantive
issues lobbyist.
Photo of Gail Meyer courtesy of Susan Elizabeth Reese.
The Oregon Defense Attorney

THANK YOU!
Donors Who Supported OCDLA’s Legislative Lobbying Program
Friday, December 4, 2009
$500

$200

$75

Jesse Wm. & Jennelle Barton
Michael and Hilde Levine
Duane McCabe
Shaun McCrea
Gail Meyer
John Potter
Susan Elizabeth Reese

Chris & Suzanna Hansen

Jim Desmond

$100

$50

Kent Anderson
Dawn Andrews
Janise Augur
Amy Baggio
Lee & Kathie Berger
Lane Borg
Laurie Bender & John Annand
Steve Copple & Christine Inglis
Lynn Deffebach
Marie Desmond
Pete Gartlan
Laura Graser
Alex Hamalian
Cynthia Hamilton
Beverlee Hughes
Kevin Hunt
John Lamborn
Chip & Lynette Lazenby
Paul Levy & Judy Jewell
Lisa Ludwig
John & Barbara Neidig
John Orr
Garrett Richardson
Matt Rubenstein & Caroline Davidson
Steve Sady
Tom Sermak
John & Marlene Tuthill
Cate Wollam & Aaron Greenberg

Paul & Kathleen Beneke
Becky Duncan
DeAnna Horne
Bob Hutchings

$400
Jim Hennings

$250
Jim & Pat Arneson
Erik Bucher
Dave Celuch & Sheila Potter
Richard & Teri Cremer
Dan Cross & Michelle Rini
Bill & Catherine Dials
Dan Koenig
Lisa Maxfield
David McDonald & Karin DeDona
Jim & Sally Pex
Rob Raschio
Joe Rieke
Ryan & Sarah Scott
Steve Sherlag
Ingrid & John Swenson
Jason Thompson
Steve Wax
Rich Wolf
Ken Wright & Ellen Pitcher

$25
Ben Andersen
Whitney Boise
Mary Bruington & Michael Cronin
Stephanie Engelsman & Geoff Tichenor
Ann Gregory
Celia Howes
Holly Telerant
Per Olson & Kelly Campbell

Special guest speaker Barbara Babcock. Photo
by Susan Elizabeth Reese.

Auction Donors
Dawn Andrews
Paul Beneke
Benson Hotel
Gary Berlant
Erik Bucher
Jesse Coggins
Jenny Cooke & Edward Jones
Marie Desmond
Alex Hamalian
Eric Johansen
John Lamborn
The Oregon Defense Attorney

David McDonald
Jack Morris
John Potter & Beverlee Hughes
Robert Raschio
Susan Russell
Tahra Sinks
Karen Stenard
Bob Thuemmel
James von Hippel
Cate Wollam
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Board Vice President Rob Raschio acknowledges
a bid during the auction. Staff photo.
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Remembering Nancy Bergeson
1951 – 2009

Remembrance & Toast at the Benson — Friday, December 4

In Memoriam

Lisa Maxfield’s Remembrance and Toast

Nancy Bergeson

“The fact that I continued to
challenge and object, even if the
judge says, ‘You’re driving me
crazy. You’re being frivolous—’
does that turn my behavior into
something that’s deceitful or
dishonest? Man, I don’t get that.
I don’t get the government’s
argument that…if you’re
somehow unsuccessful, you’re
unlawful.”
—Nancy Bergeson, in her final closing
argument, days before she died.

“The things that she would do would make my mouth drop open, and
I was always tickled by it. Nancy Bergeson believed a lot of things,
and one of the things she believed was: During plea negotiations, if
a prosecutor says, ‘No. Absolutely not, Nancy,’ what the prosecutor
really means is, ‘Not today, Nancy, and if you harass me relentlessly
everywhere you go and everywhere you see me, maybe one day you’ll
get the plea offer you want.’ And she was so relentless. She would bug
prosecutors, she would find them everywhere—she’d call them on the
phone, she’d find them at the courthouse, she would find them walking down the street with their sandwiches…. But usually she would
find them in a bar on Friday night, at about 11 o’clock, after they’d
had several beverages. And she would move from our table to their
table…and by Monday morning Nancy had the deal she had asked for
about three months before. She was relentless.
“She was so relentless there was actually a verb in the Salt Lake
City prosecutor’s office. They talked about getting ‘Bergied.’ That when
a prosecutor had given up way too much, after he’d insisted publicly a
number of times that Nancy would never, ever, ever get that deal, she
would find him in a bar and he’d get Bergied. But whenever any of us
tried this, they’d get really mad. ‘Don’t try to Bergy me.’
“If it needed to be said, she said it, and she just didn’t care if the
judge’s head exploded, that did not matter one bit.
“We just watched her in awe–we couldn’t believe she had the
guts to do it.
“And hopefully it would make each of us a bit more courageous
the next time around.…
“On the Friday before she died…I was hoping to catch some of
the closing argument…and she said, ‘Nah, closing’s done.’ And I said,
“Nance! Closing’s done and you’re not in jail?’ And she said, ‘Well,
there’s still rebuttal.’ ”
And then the audience of 150 criminal defense lawyers and their
family members raised a glass of McMenamins Ruby Ale, Nancy’s
favorite beer, in a toast. Lisa Maxfield:
“Because I want to toast my friend, our friend, who was a great
lawyer. Nancy, you fought the fucking good fight. And you fought it to
the very end, and you know what? You never went to jail.”

“Getting Bergied”—Salt Lake City prosecutors’ phrase when Nancy
relentlessly pursued them to get the deal she wanted.
January/February 2010
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Nancy Bergson, far right, in Astoria during the third swing of the OCDLA Magic Bus, October 2001. She is joined here by (from left):
Whitney Boise, Dave Audet, John Potter, Kathleen Correll, Ellen Rogers, and Mark Cross.

Steve Wax’ Remarks
“Nancy Bergeson was not just a
remarkable lawyer and defense
advocate, she was a remarkable
person and she had the ability to
push her adversaries…to the edge
and beyond, but in a way in which
everyone could still not only respect
but love her. And it’s just been
remarkable this week to see even the
gruffest people in the U.S. Marshall’s
office, who I had seen battling with
her, just completely devastated by her
loss.…
“I hope that we can all draw
inspiration from the fight that Nancy
put up every day, and that we can all
draw inspiration from her ability to
carry on that fight with the spirit and
grace…that enabled her to swear—as
those of us who knew her well knew
she very often did—one minute, and
the very next be able to carry on a
civil conversation and walk away at
the end of the day with everyone she
interacted with loving her.”

The Doorstep of Winter
What has become of our dear fine friend
taken so suddenly by a hate we condemn,
how will we mend, how remember . . .
we who are left behind on the doorstep of winter.
When we first heard we thought her death wrought by grace,
great was our sadness, but still we sought peace,
but now that we know a murderer broke her within,
our tears turn to stone and we burn against him.
Fervid with life, she did not recognize death
when that angel came for her in her last whisper of breath,
taking her up, carrying her high,
leaving behind a scattering of smiles golden and wry.
What has become of our dear fine friend
does she stride amongst stars, does she roller coaster with gods,
in time we will mend, in time, remember . . .
but for now we still linger on the doorstep of winter.
— Christopher Schatz

“Remarkable” “Fearless” “Relentless” “Courageous”
The Oregon Defense Attorney
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Charles Simmons
1977 – 2009

In Memoriam

I

n another loss to the defense community, OCDLA
member Charles Simmons was killed in a headon collision with a pickup pulling a horse trailer
on September 30, 2009, while driving to Harney
County Circuit Court in Burns. The juvenile
dependency hearing was to begin at 8:00 a.m.
Charles’ client was a young child who delighted in
giving him “high fives.” He departed Ontario and
had been driving for two hours when the collision
occurred. He was half an hour from Burns.
Charles had just turned 32 and was single. On
weekends—often over deli fried chicken—we often
talked about duty, the responsibility of defense
counsel to defend a client’s rights—often alone,
against all odds, and against all comers. Then we
would laugh. We decided we must be nuts. Then
we would laugh even more. We talked about
uncovering the emotions and motivations of the

individuals of the case, the goal of discovering
or verifying the truth of a matter, the fact that the
client’s case speaks through us.
On September 30 he could have appeared in
court by phone. After all, it was a two-and-a-halfhour drive and the hearing would take about 30
minutes. Judge Cramer informed Charles that he
could call in because jurisdiction was not going to
be contested. On September 29 Charles said, “If
I am not there, who will speak for this child?” He
smiled when he said this.
There are times when we anticipate his return.
Signed,
Gary Kiyuna, Mike Horton, Leigh Anne Kiyuna,
Kathy Glenn, Maralee Ward, Kristine Horton,
Steven Fisher, Michael Padilla, Vicky Stratton

With his laughter, exuberance, joy and generosity, Charles was larger than life.
January/February 2010
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1000 pages packed with tips & strategies from the best!
NEW — DMV Hearings chapter
NEW — Boating and Biking Under the Influence chapters
NEW — Intoxilyzer 8000 – chapter, studies, source code
litigation, Operator's Guide & more

Plus — in-depth updates on Diversion, Felony DUII,
Sentencing & more.

Pays for itself with every case!
Members — $245. A steal.

Ninth ed.,
edited by Cate Wollam
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The DUII Trial Notebook
OCDLA’s 2010

New Lawyers Seminar
What They Don’t Teach You in Law School

Client-Centered Representation and Communications / Elizabeth Wakefield, Metro Public Defenders, Portland
What’s Up With My Client? Signs That Your Client May Need a Mental Health Evaluation
		 Dr. Linda Grounds, Licensed Psychologist, Portland, and Dr. Megan McNeal, Portland
Voir Dire / Lisa Ludwig, Portland, Private Practice
Motion Practice / Ryan Scott, Portland, Private Practice
Cross-Examination: A Funny Thing Happened on the Way to Closing Argument
Judge Michael McShane, Multnomah County Circuit Court
Ethics / Steven Sherlag, Portland, Private Practice
Plea Negotiations and Judicial Settlement Conferences / Judge Kelly Skye, Mult. County Circuit Court
Storytelling / Closing Argument / Russell Barnett, Portland, Private Practice

Saturday, Januar y 30 / World Trade Center, Por tland
To register or request more information call OCDLA at 541-686-8716, or visit www.ocdla.org.
The Oregon Defense Attorney
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State v. Machuca
By Rebecca Duncan

Appellate Perspective

O

n December 16, 2009, the Oregon Supreme
Court heard oral arguments in State v.
Machuca involving the admissibility of the results
of a blood draw in a DUII case.
In a September 30 en banc decision, the
Oregon Court of Appeals held that the results
were inadmissible because the blood draw was
not justified by a warrant or an exception to the
warrant requirement. State v. Machuca, 231 Or App
232, 218 P3d 145 (2009). The state petitioned the
Oregon Supreme Court to review the decision; the
court allowed review and set an expedited briefing
and argument schedule.
Attorney General John Kroger argued the case
for the state, making his first appearance in the
Oregon Supreme Court. Chief Justice De Muniz
posed the first question, asking whether Kroger
agreed that individuals have a protected privacy
interest in their blood. Article I, section 9, of the
Oregon Constitution protects individuals against
unreasonable searches and seizures and Kroger
acknowledged that a blood draw is a search for
Article I, section 9, purposes. The government
cannot physically penetrate a person’s body unless
it acts pursuant to a warrant or exception to the
warrant requirement.
The state argued that the warrantless blood
draw in this case was justified under either of
two exceptions to the warrant requirement: the
exigent circumstances exception and the consent
exception. The state also suggested that the blood
draw might be justified as a search incident to
arrest, an argument that, as Justice Gillette pointed
out, the state had not made in either the trial court
or the Court of Appeals.
The state asked the court for a global ruling:
that because alcohol in the blood dissipates,
there are always exigent circumstances which
justify drawing blood in connection with a DUII
investigation. In the state’s view, officers should
never have to obtain a warrant before having blood
drawn if they have probable cause of DUII, because
doing so takes time and the passage of time will
decrease the amount of evidence available to the
state.
In arguing for a “per se” rule, Kroger contended
that the state should not have to establish the
existence of exigent circumstances in individual
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cases—it would be too difficult. As an alternative
argument, he proffered that the state should win the
case based on its particular facts because the officer
who secured the blood draw was not dilatory.
The court asked Kroger whether there were
really exigent circumstances, because it is possible
to calculate a person’s BAC level at an earlier time
using the known average dissipation rate. Kroger
contended that relying on extrapolation would
weaken the state’s cases and that, essentially, the
law could not force the state to go to trial with
weaker evidence than it might have otherwise
obtained. (The state’s argument assumes that BAC
is always declining after a person has finished
drinking, a point that was not agreed on. And, it
ignores the fact that extrapolation is always a part
of DUII cases involving BACs, because the relevant
BAC is the one at the time of driving, not at the time
of testing.)
In response to Kroger’s contentions that
requiring officers to get warrants would be
burdensome and that the constitution didn’t
impose such burdens on the state, Justice Gillette
countered that the constitution did, in fact and quite
intentionally, impose burdens on the state’s ability
to gather evidence. The constitution is supposed to
put the government at a disadvantage, he reminded
Kroger, in that it is supposed to protect individuals
against intrusions by the executive branch that have
not been authorized by an impartial magistrate.
Likewise, Chief Justice De Muniz repeatedly
noted that what was at issue was whether the
circumstances surrounding blood draws in
every DUII case were such that warrants—the
constitutional check on executive action—should
not be required.
The court also questioned Kroger about
whether it really was onerous to require officers
to get—or at least attempt to get—a warrant,
especially given the advances in technology and
telecommunications where information can be
relayed (orally and in writing) instantaneously.
Continued on next page

OCDLA Member Rebecca Duncan is with the Office of Public
Defense Services. She serves on the Legislative Committee.
The Oregon Defense Attorney

APPELLATE PERSPECTIVE Continued from previous page.

a person that a refusal can be used against him is an illegal
threat and, therefore, any “consent” obtained is invalid.
Members of the court seemed to agree, noting that
traditional consent was not really at issue because the
implied consent statute was coercive—the legislature
intended it to be.
When the court’s questions did turn to the exigent
circumstances exception, Gartlan pointed out that what was
at issue was a slight loss of evidence, if that, because the
record established that the average dissipation rate of BAC
is .015 per hour, so there is little decrease in BAC and what
decrease there is can be calculated. The court questioned
why the state should have to suffer any decrease; what is the
countervailing interest? The constitution, Gartlan responded,
the constitutional requirement that intrusions, and especially
intrusions into a person’s body, not be undertaken without
the approval of a non-executive branch actor.
The case has significant implications. At the end of the
argument justices asked about the number of DUII cases in
Oregon each year, as well as the number of blood draws and
refusals. The justices were obviously aware that upholding
the Court of Appeals decision could change how police
secure evidence in DUII cases. The question is whether the
constitution requires that change. In other words, whether
the constitution requires that the state (1) get a warrant
before drawing blood from a DUII suspect, (2) demonstrate
that, under the particular circumstances, they could not get
a warrant in a timely fashion, or (3) establish that the suspect
gave non-coerced consent to the blood draw. ◊

Kroger identified two concerns. First, information in an
affidavit for a warrant has to be specific to withstand later
challenges regarding whether it established probable cause,
and it takes time to prepare such information. Second, even
with the advances in technology, warrants still take time
because of the human element—it takes time for judges to
be located and decide whether the warrant should issue.
Thus, while technology has made it easier to get warrants in
a timely fashion, Kroger contended that it would still take too
much time to get them for BAC testing because of the need to
involve judges.
Peter Gartlan, Chief Defender of the Office of Public
Defense Services, argued the case for the respondent,
urging the court not to adopt the state’s proffered “per se”
rule. It cannot be, he pointed out, that the circumstances
surrounding every blood draw mean that a warrant could
not be obtained in a sufficiently timely manner. For example,
he argued, what if a judge was on a ride-along with an
officer—would the officer be justified in proceeding without
a warrant? The constitution establishes, as a bedrock
protection of individual rights, a warrant requirement. The
legislature has enacted provisions to limit the circumstances
in which the need for a warrant can be excused by “exigent
circumstances” by creating procedures for officers to obtain
telephonic warrants, he pointed out. Further, the court’s own
case law contains examples of officer’s being able to get
telephonic warrants in a timely fashion. State v. Moylett, 313
Or 540 (1992).
The court’s questions for Gartlan focused less on the
exigent circumstances exception to the warrant requirement
and more on the “consent” exception. Oregon’s implied
consent law provides that a person who drives on Oregon’s
roads is “deemed to have given consent, subject to the
implied consent law, to a chemical test of the person’s
breath, or of the person’s blood if the person is receiving
medical care in a health care facility immediately after a
motor vehicle accident, for the purpose of determining
the alcoholic content of the person’s blood if the person is
arrested for driving a motor vehicle while under the influence
of intoxicants.” ORS 813.100(1). Gartlan contended that
“implied consent” was not valid consent for the purposes of
Article I, section 9. According to Gartlan, Article I, section 9,
consent must be specific; it must relate to a specific search or
seizure, and it can always be revoked.
The implied consent law provides that a person’s refusal
to submit to a breath or blood test can be used against the
person in court. In other words, it can be used to establish
the person’s guilty mind. That is impermissible, Gartlan
contended, because the refusal is an invocation of the
person’s constitutional rights and an invocation of such rights
can never be used as evidence against a person. Informing
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• Navigate to the Profile page using the link on OCDLA’s
home page.
• Log in with your username and password.
• Enter the new information in the appropriate field and
click “Update.”
• Remember to log out.
Contact OCDLA staff if you have any problems.

Monthly Discounts for MEMBERS ONLY
January — Save $10 on the
PDF Download — Felony Sentencing Manual.

www.ocdla.org
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From the Stop to the Trial

DUII

Saturday, March 13
Hilton Eugene

Defense

TOPICS
DMV Hearings
Hugh Duvall, Eugene

Seizures in DUIIs
Ben Eder, Portland
• The 9-1-1 Call
• The Home Arrest
• Hit and Run Investigations

Preparing the Case: Discovery, Investigation, Clients
and Witnesses
Stacey Reding, Multnomah Defenders, Inc.

Cross-examination of the Officer
Abraham Hutt, Denver, CO

Selecting a Jury
Gig Wyatt, Salem

Cop and Prosecutor Overreaching—
and How to Fight Back
• A panel discussion with Ben Eder; Michael Seidel, Bend;
Jeff Napoli, Lake Oswego (invited); and others
Program coordinated by Richard Oberdor fer
and Paul Beneke, OCDLA Education Committee
The Oregon Defense Attorney
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CLE Details

From the Stop to the Trial – DUII Defense

Who can attend?
This program is open only to
defense lawyers and those
professionals and law students
directly involved in the
defense function.

March 13, 2010
Hilton Eugene & Conference Center
Please Print
Name_ _____________________________________ Bar/DPSST#_________________________

What’s included in the fee?

Name for Badge________________________________________________________________

•
•
•
•

Address_________________________________________________________________________

seminar admission
written materials
CLE credit
refreshments during breaks

City_________________________________________ State____________ Zip________________
Phone_ _____________________________________ Fax_________________________________
Email_ __________________________________________________________________________

Lodging
Hilton Eugene
1-800-937-6660
{66 East 6th St., Eugene}
Special room rates beginning
at $109 for single/double.
Additional people (up to 4
per room) may be added for
$15 each.
Call by Feb. 17 for these rates,
and mention OCDLA when
booking.

Need financial assistance?
Contact OCDLA by March
2 concerning partial
scholarships, extended
payment plans or creative
payment arrangements.

Cancellations
Seminar cancellations made
by noon on March 12 will
receive a refund less a $25
cancellation fee. No-shows
receive the written material
and audio CDs.

CLE Tuition and Materials
OCDLA Members: Lawyer
Nonmembers:

Standard
after March 2

p $185

p $200

=

$_____

Nonlawyer

p $135

p $150

=

$_____

Lawyer:

p $225

p $250

=

$_____

Nonlawyer

p $175

p $200

=

$_____

Written Material Option (registration fee includes hardcopy and CD)
-$15 =$_____

p CD only, no hardcopy (subtract $15)

OCDLA New Membership

through June 2010				

Bar entry 2005 to 2008
Bar entry 2004 or earlier
Nonlawyer Professional Membership
Bar entry 2009—New Bar Admittee

p
p
p
p

$120 ($155 renewing)
$185 ($245 renewing)
$90 ($115 renewing)
$50

Can’t Attend?—Audio and Written Materials
p Written materials (hardcopy and CD) & audio, $175, members only
p Written materials (CD only) & audio, $160, members only
p Written material only—CD and hardcopy, $100

=
=
=

$_____
$_____
$_____

=
=
=

$_____
$_____
$_____

OCDLA Scholarship Fund
p $25 donation to the scholarshp fund to assist members who would 			
otherwise be unable to attend

To Register

Payment

Online: www.ocdla.org
Phone: (541) 686-8716
Fax: (541) 686-2319
Mail: 96 East Broadway, Ste 5
Eugene OR 97401

p Check enclosed

The Oregon Defense Attorney

Early Bird
by March 2

=

$_____

Payment must accompany registration.

p VISA/MC/AMEX/Discover

Total = $_____

__________________________________________________________________________________________________
Name on card
Card Number
__________________________________________________________________________________________________
Exp. date
Billing Zip Code
CVC
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State v. Travis MacFarlane
By Susan Elizabeth Reese

B e a u t i fu l Wo r d s

Case: State v. Travis MacFarlane
Defense Counsel: Eve Oldenkamp
Investigator: Paul Arritola
Trial Date: October 27–28, 2009
Court: Klamath County Circuit Court
Judge: The Honorable Richard B. Rambo
Prosecutor: Michael Swanson
Charges: Sexual Abuse in the First Degree [forcible
compulsion] and Conspiracy to Commit Sexual
Abuse in the First Degree
Verdict: Not guilty on both counts

I

n a variation of the “date rape” concept, Mr.
MacFarlane was charged jointly with a codefendant, Thomas Foote, for sexual conduct
involving a young woman named Mandy Orwiler.
On November 8, 2007, Mr. Foote, Mr.
MacFarlane and a friend, Mike VanHesteren, began
drinking. At some point they picked up Mandy,
a friend of Mr. Foote. Travis had never met her
before that evening. At several points, Mike went
out for additional alcohol and even provided some
marijuana to the group.
Eventually Mandy, Thomas and Travis moved
their activities to Mandy’s small studio home in
which they continued to dance and drink. As
a studio, the small dwelling was almost totally
open—the living room doubled as a bedroom, a
curtain separated it from the kitchen, and a single
wall separated the bathroom.
At some point during the evening, Mandy lay
down on the bed. Travis offered a massage and she
said yes. As the massage progressed, the two began
to “make out” as Thomas watched, drunkenly,
nearby. When the sexual behavior began, however,
the stories of the participants varied.
Mandy claimed that Thomas held her down
while Travis ripped off her clothes. Other than that,
she said, Thomas had nothing to do with it and
sat on the couch to watch the entire time. Mandy
claimed Travis removed her socks, massaged
her feet, kissed her legs and took off her panties,
eventually touching her vagina. Nevertheless, while
all of this was supposed to be occurring, Mandy
was sending text messages to Sergio Adam, her
sometime boyfriend.
The trial began in 2008, but the defense asked
for and received a mistrial after learning mid-trial
about a videotaped statement from Thomas Foote
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that officers had taken months earlier. By the time
of the second trial this past October, Thomas had
entered a plea and been sent to prison for the
conspiracy count. He was to testify for the state.
Perhaps because of his hostility toward the state
during the earlier trial, however, the prosecutor
chose not to call him.
At trial, Mandy’s stories consisted of a number
of dramatically different descriptions of events.
She gave one interview to a detective on the night
of the incident, and he described her as “clearly
intoxicated.” She gave another story to a different
detective four months later, yet a different version
to the defense investigator, and at trial yet a fourth.
At the scene, she told an investigating deputy that
she had been “passing out drunk.” Later she told
a detective that she had been “spitting the alcohol
out into the sink.” At trial, however, she claimed
she only had 12 oz. of alcohol to drink over the
entire evening and that she “doesn’t like to drink.”
Mandy’s lack of truthfulness was part of the
defense presentation at trial. In addition, the jury
learned about the stormy relationship between
Mandy and Sergio. They were reputed to have
an “open relationship,” also described as being
“friends with benefits.” Sergio had assaulted
Mandy, in the past. During the night of the
incident, Travis testified, he believed that the two
had broken up and that Mandy was in fact dating
someone else. He considered the sex play not only
consensual but quite acceptable.
In response to Mandy’s text messages that
night, Sergio showed up at Mandy’s home.
Answering his knock on the door, Travis let him in.
At that point, Mandy—who had been almost naked
under a blanket with Travis—jumped up from the
bed, ran to the bathroom and began to cry. Sergio
insisted that Travis and Thomas leave, and they
complied.
Continued on next page
OCDLA Life Member Susan Elizabeth Reese practices law in
Portland. She serves on OCDLA’s Education Committee.
OCDLA Member Eve Oldenkamp is a staff attorney with
Klamath Defender Services in Klamath Falls.
OCDLA Member Paul Arritola is an investigator in
Klamath Falls.
If you have an item for “Beautiful Words” or “Reese’s Pieces”
submit it to Susan Elizabeth Reese at aquit@aol.com.
The Oregon Defense Attorney

BEAUTIFUL WORDS Continued from
previous page.

A month or so later, Travis learned
that he had been indicted in the case and
surrendered on a warrant.
Following Mandy’s testimony, the
state called Sergio Adam, the sometime
boyfriend to the stand. His testimony was
in fact more helpful to the defense. He
said he told the defense investigator that
he had insisted Mandy call 9-1-1, “or I
was going to consider this just another one
of her scams to get me home from a night
out with the boys.”
In his defense, Travis testified about
the incident. He openly acknowledged
that he had prior run-ins with the law, but
insisted that he did not do the crimes with
which he was charged. Travis’ defense
attorney describes him as a tall, thin,
mid-20’s young native American, “a brave,
who holds tradition close to his heart.”
After an emotion-laden couple of
days, the jury retired to consider its
verdict. Five minutes later, they called
for dinner. Just after dinner, the jury then
returned those Beautiful Words for Travis
MacFarlane. ◊

Criminal Appeals
for the client who deserves a second chance

Andy Simrin
Attorney at Law

503.265.8940

•
•
•
•

18 years appellate experience
over 140 published appellate opinions
16 supreme court opinions
author post-conviction proceedings

405 Northwest 18th ;venue • Portland, Oregon 972:9

Lodging for
2010 Annual Conference
There are 2 easy ways you can get a leg up on lodging for OCDLA’s
June 17–19, 2010, Annual Conference.
• Download a room request from www.ocdla.org/shop-seminar-index.
shtml and fax it to Sharron Stewart at Seventh Mountain Resort (541382-3475).
• Call 888-784-4386 to make lodging arrangements.
Reference Group Code 1084FD.

NEW! — Order online as a downloadable PDF and save $25!

OCDLA's Trial Notebook
2007 Edition – Revised and Updated
Edited by Robert S. Raschio

New Chapters: Demurrers, Mistrial, and Issue Briefing
Plus:
• Trial Court Rules • Discovery
• Defenses • Exhibits/Creative Technology
• Motions in Limine • Jury Selection
• Opening Statements
• Cross Examination/Prior Statements
• Making a Record/Offers of Proof
• MJOA • Defense Witnesses
• Experts • Closing Argument
• Jury Instructions
• Motions for New Trial/Arrest of Judgment

www.ocdla.org
The Oregon Defense Attorney

FREE SHIPPING

• $175 members / $225 nonmembers
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Welcome, New Members
Regular Members
Tyl W. Bakker, Portland
Robert A. Callahan, Portland
Adam Greenman, Portland
Monte Ludington, Klamath Falls

Since November 5, 2009

Karen Mockrin, Wilsonville
Boris Petrenko, Bellevue
Brook Reinhard, Roseburg
James D. Van Ness, Salem
Ashlee R. Wiese, Eugene

Nonlawyer Members
Cynthia S. Hamilton, Clackamas
Loren E. Mallory, Oregon City

Our Members

Thank You, OCDLA Life Members One-time membership fee (currently $5,000)
Leeon F. Aller, Roseburg
M. Janise Augur, Eugene
Richard Lee Barton, Portland
Kelly R. Beckley, Eugene
John E. Bennington, Eugene
James E. Bernstein, Oregon City
Pat Birmingham, Portland
Timothy M. Bowman, Portland
Enver Bozgoz, Klamath Falls
William S. Brennan, Portland
Claudia E. Browne, Grants Pass
Christopher Edward Burris, Oregon City
Peter J. Carini, Medford
David R. Carlson, Vale
Des Connall, Portland
Jenny Cooke, Oregon City
Richard L. Cowan, Salem
Richard A. Cremer, Roseburg
Constance Crooker, Portland
Mark Austin Cross, Oregon City
Michael D. Curtis, Portland
Jacques P. DePlois, Coos Bay
Chris W. Dunfield, Corvallis
Edward L. Dunkerly, Vancouver
Jay Edwards, Salem
Thomas L. Fagan, Eugene
Daniel L. Feiner, Portland
Paul M. Ferder, Salem
Laura A. Fine, Eugene
Steven H. Gorham, Salem
John M. Halpern, Jr., Eugene

Chris Hansen, Eugene
Fredrick Hass, Portland
Gregory J. Hazarabedian, Eugene
John H. Hingson, III, Oregon City
Rush M. Hoag II, Eugene
Victor Hoffer, Mt. Angel
Robert C. Homan, Eugene
Bruce Howlett, Portland
J. Kevin Hunt, Oregon City
Steven Jacobson, Portland
Carter Kerns, Pendleton
Charles Kochlacs, Medford
Steven L. Krasik, Salem
Paul H. Kuebrich, Albany
Angie La Nier, Medford
Neil F. Lathen, Salem
Gordon Mallon, Burns
Phillip M. Margolin, Portland
Harris S. Matarazzo, Portland
Shaun S. McCrea, Eugene
David T. McDonald, Portland
James P. McHugh, Oregon City
J. Robert Moon, Jr., Baker City
Lynn M. Myrick, Grants Pass
Robert H. Nagler, Eugene
John W. Neidig, Portland
Lindsay R. Partridge, Salem
Robert N. Peters, Eugene
Paul S. Petterson, Portland
Michael Phillips, Eugene
David J. Phillips, Eugene

John Powers, Portland
Mark Rader, Ontario
Susan Elizabeth Reese, Portland
Forrest Reid, Albany
Beverly D. Richardson, McMinnville
Martha L. Roberts, Eugene
Ilisa H.R. Rooke-Ley, Eugene
Michael E. Rose, Portland
Janet Rosencrantz, Eugene
Robert M. Schrank, Eugene
Thomas S. Sermak, Eugene
Ross M. Shepard, Washington, DC
Steven J. Sherlag, Portland
Geoffrey Squier Silver, Portland
Emily Simon, Portland
Richard Smurthwaite, Eugene
Philip W. Studenberg, Klamath Falls
David G. Terry, Roseburg
Olcott Thompson, Salem
Bob Thuemmel, Portland
Walter J. Todd, Salem
William L. Tufts, Eugene
William Uhle, Portland
Monty K. VanderMay, Salem
Gregory E. Veralrud, Eugene
John C. Volmert, Eugene
Peter F. M. Warburg, Eugene
Kristen L. Winemiller, Portland
Richard L. Wolf, Portland
Valerie Wright, Bend

Thank You, OCDLA Sustaining Members Annual membership fee ($350)
James A. Arneson, Roseburg
Michael D. Barker, Corvallis
Katherine O. Berger, Portland
Leland R. Berger, Portland
Thomas C. Bernier, Roseburg
Gary B. Bertoni, Portland
Marc D. Blackman, Portland
Whitney P. Boise, Portland
Mark C. Cogan, Portland
Jesse Coggins, Coos Bay
Daniel A. Cross, Hillsboro
James B. Ehrlich, Tillamook
Peter B. Fahy, Corvallis
Jenifer Feinberg, Medford
Richard E. Forcum, Bend
Marc P. Friedman, Eugene
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James W. Gardner, Gold Beach
Kenneth C. Hadley, Baker City
James D. Hennings, Portland
David A. Hill, Eugene
Ronald H. Hoevet, Portland
Alan W. Karpinski, Portland
Daniel H. Koenig, Eugene
John B. Lamborn, Burns
Rosalind Manson Lee, Eugene
Kenneth Lerner, Portland
John W. Lundeen, Lake Oswego
Wayne Mackeson, Portland
Duane J. McCabe, Bend
Robert J. McCrea, Eugene
Per C. Olson, Portland
David M. Orf, Medford
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Gerald K. Petersen, Corvallis
Ellen C. Pitcher, Portland
Bert A. Putney, Medford
John S. Ransom, Portland
David L. Rich, Hillsboro
Matt Rubenstein, Portland
Mark N. Sabitt, Eugene
Stephen R. Sady, Portland
Jonathan T. Sarre, Portland
Norman Sepenuk, Portland
Ralph H. Smith, Bend
Marc Sussman, Portland
Raymond S. Tindell, Portland
Ann B. Witte, Portland
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CLASSIFIED ADS
2-5 offices (some with secretarial
stations) available for lease in friendly,
professional, beautiful, busy law
office in downtown Eugene. On-street
and lot parking, close proximity to
municipal, state, federal, and bankruptcy
courthouses, the jail, all city/county
offices, and all downtown amenities.
Tasteful offices include full reception
services, telephone system, voice-mail,
ADSL access, use of 3 conference rooms,
break room (with shower), and two work
rooms equipped with multiple copiers/
imagers, facsimile machines, postage
meter, shredder, and lots of related
equipment, access to lots of printed
material/resources and abundant work
areas. For more information or to view
the offices, contact OCDLA Member

Trial emergency?
Want to apply Machuca
to your case?
DA objections to 30%
good time?

Dive into
the Pond!
OCDLA’s members’
only listserve.
• expert referrals
• brilliant practice tips
• even motions and
memoranda—fast!

Brian Cox at (541) 683-7151 or at bcox@
scslaw.org.
Oregon City Office John Henry
Hingson III has one office available in
his building at 409 Center Street, Oregon
City. Close to elevator; off-street parking;
law library; conference room; share
copier, fax, etc. with three other lawyers.
(503) 656-0355.
Sunriver Resort Rentals. Sleeps
2–8, hot tubs, bikes. Call Rush Hoag,
(541) 344-4125, 1-800-659-2761, www.
rush2sunriver.com.

ONLINE JOB
SEARCH
Find a job!
Post a Resume!
Visit Jobs at

"This list rocks!"
“The real secret weapon is this
list... The ability to post an inquiry
at 1pm about an issue that arose
for the first time mid trial and to
have the most recent decision on
the topic before returning to court
at 1:30 is like no other benefit of
membership in our association. It
is a godsend.”
—Lee Berger
Free with membership
To subscribe, send an email
to: info@ocdla.org.

www.ocdla.org.
The Oregon Defense Attorney
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December 2009
Revised & Updated

Expungement:
Eligibility and
Procedure
December 2009 Edition
Edited by Alex Bassos
This handy guide details
eligibility for convictions,
arrests and dismissed
charges and includes a
helpful Expungement
Decision Tree. Plus, the
basics of the expungement
procedure: sealing of
records, unsealing the
conviction, unofficial
records, procedure, judicial
standard, and, new in the
December 2009 edition,
full compliance with the
sentence of the court,
including discussion of
State v. Branam.

$15 members
$20 nonmembers
full-color, double-sided,
laminated, 8.5 x 11 inches
Order at www.ocdla.org,
call 541-686-87616, or mail
a check to OCDLA, 96 East
Broadway, Suite 5, Eugene,
OR 97401.
January/February 2010

Oregon Criminal Defense
Lawyers Association
96 East Broadway, Suite 5
Eugene, OR 97401
(541) 686-8716

Nonprofit Org.
U.S. Postage
PAID
Eugene, OR 97401
Permit #636

Representing

Servicemembers

in the Criminal & Juvenile Justice Systems
Program coordinated by Jesse Wm. Barton, West Salem, and Lt. Col. (ret.) Rudy Murgo, Keizer
Program moderated by Jennelle M. Barton, West Salem

WHEN

Saturday, February 27, 2010
8:00 a.m. – 4:00 p.m.

WHERE

Oregon State Bar Center / Columbia Rooms
16037 SW Upper Boones Ferry Road, Tigard

Topics and Speakers
Introduction to the Military / Challenges Unique to 21st Century Military Service
Brig. Gen. J. Michael Caldwell, Deputy Director, Oregon State Defense Force

Post-Traumatic Stress Disorder / Dr. James Sardo, Psychologist, Portland

SPONSORS

OCDLA
Oregon Military Dept.
Oregon State Bar’s
Military 		
Assistance Panel
Oregon State Bar’s CLE
Seminars Department

COST

$150 ($165 after February 17)

Special Issues of Female Servicemembers
Dr. Lori Daniels, MST Counselor, Portland Vet Center

Traumatic Brain Injury / Dr. Adam A. Nelson, Psychologist, Portland
Overview of Veterans Programs / Jesse Wm. Barton, Attorney, West Salem
The Lautenberg Act / Capt. Bryan Libel, Office of the Staff Judge Advocate,
Oregon Military Department, Salem
Panel Discussion illustrating actual situations, and examining diversion
and mitigation strategies
Panelists: Capt. Bryan Libel; Eric Butterfield, Metropolitan Public Defenders Office, Hillsboro;
Jesse Wm. Barton; Julie McFarlane, Juvenile Rights Project; Joseph Reiley, Lane County Veteran
Service, Eugene

REGISTRATION on page 7 or visit www.ocdla.org.

