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We Have the
Ammunition

The View From Here

by Cate Wollam

T

his year we had both the best of times and the
worst of times, not in that order. Ballot Measure
57 passed, and then was suspended. In my county
the DA’s office set up a committee to determine the
appropriate sentence for a client charged with a BM
57 crime. (What an appropriate appellation! BM
indeed.) That way, each DA can deny responsibility
for the draconian sentence recommendations and
also say they lack the authority to mitigate the
sentence.
Negotiations must all go back to the
“committee” so that there is “uniformity” in the
sentence recommendations. It is BM 11 all over
again. They learned some wonderful lessons. The
sentences are so possibly life-changing that clients
will take almost anything that looks merely harsh.
My first foray into the snake pit of BM 57
negotiations was a bi-polar man in his 30’s with
a record of 20 or so thefts and no record of
treatment. He was never inside long enough to get
to someplace with treatment and had been selfmedicating for years. He committed car prowls.
This day he committed a car prowl and was caught
by the personal-trainer/owner who beat the crap
out of him and waited for the police. Client had
three credit cards that were not his on him. He
had not used them. The offer was 50 months,
no AIP, contract plea—a manslaughter-type
recommendation! I started asking folks not in our
business (admittedly an unscientific poll) what they
thought a sentence should be. Nobody got close
to what actually ended up being the sentence (36
months, no AIP). The answers were interesting, and
mostly very thoughtful.
Last year, before BM 57, this would have
been a 13-month RPO case, in my opinion. (DA
thinks it would have been a 26-month RPO case.)
My answers ranged from a low of 60 days and
probation and treatment (everyone wanted that)
to a high of a very thoughtful one year and a day
(amazingly close to that 13 months) with, again,
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probation and treatment. The DA eventually came
“down” to 36 months, no AIP, no good time, and
the client took it. I wanted to go to trial, but he
was just too fragile and couldn’t stand not knowing
what would happen. That was my first. I now have
several more.
In addition to all this, I have clients trying to
keep track of other BM 57 sentences. Many of these
folks are in jail, and they talk to all the other folks
in jail about their charges (I know, against legal
advice) and about the DA’s offers. One of my men is
sitting on an offer of 10 years, no good time, no AIP,
more than a rape case would bring, and is trying
to gather information from the other inmates about
their sentence recommendations.
We can do it better than they can, and I think
we should. I would like to see what happens
when intrepid clients go to trial on loser cases. So
far none of mine have, but I am still pushing for
it. If these cases start being trials, even hopelessloser trials, we can start winning the sentencings
because we will not have agreed to the consecutive
sentences on counts that are part of the draconian
recommendations.
I am saving and collating these stories for Gail
Meyer, and I ask the rest of you to do the same.
Send them to: glmlobby@nwlink.com and please
send me a copy at ckwollam@ntglty.org. We have
a rare opportunity here to affect the legislature
regarding this measure and it is the stories that
will convince them. Gail needs the stories. Please
send them to her and copy me as I will keep them
organized by county, but she needs to have them
as soon as they come in so they will be at her
fingertips to use when she meets with legislators
during this interim. We have the ammunition. Let’s
use it!
OCDLA member Cate Wollam is a staff attorney with
Multnomah Defenders, Inc. in Portland.
The Oregon Defense Attorney

maui
OCDLA Sunny Climate Seminar
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The Oregon Defense Attorney

Criminal Appeals
for the client who deserves a second chance

Andy Simrin
Attorney at Law

503.361.2449

•
•
•
•

18 years appellate experience
over 140 published appellate opinions
14 supreme court opinions
author post-conviction proceedings
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Can You Hear Me Now?

Telephone Warrants and Automobile
Searches

Search and Seizure

By Joe Metcalfe

M

y grandmother taught high school English in
Havre, Montana, for more than 30 years. She
was an excellent writer, an accomplished pianist,
and always current on national and international
affairs. Yet my grandmother never quite felt
comfortable with technology. By way of example,
she adamantly refused to leave messages on
answering machines. Growing up in my house, a
hang-up meant Gram called. Four hang-ups meant
Gram fell and hurt her hip.
After much begging and pleading, my
grandmother finally started leaving messages for
my answering machine to relay to me. During
college I would return to my dorm room to hear the
following when I pressed “play”:
Hello? [Pause.] Please tell Joe his
grandmother called. [Long pause.] Thank
you very much.
Of course this amused my roommate
immensely, who started addressing various objects
of convenience in the room as if they were
dutiful servants (“My appreciation to you, sir, for
sharpening my pencils!”). I told Gram that she
should think of the answering machine not as a
receptionist but more like…I don’t know, a note left
on the fridge. Eventually she got the hang of it, but I
always had the idea that she wasn’t quite sure what
all the fuss was about and much preferred things as
they were, thank you very much.
When it comes to adapting to new technology,
the law is like your grandmother – slow to change
and quite content to keep things as they are unless
pushed and prodded. Nowhere is this more true
than in the area of searches and seizures. Consider
the modern significance of telephonic warrants.
Today, a vast majority of law enforcement officers
throughout Oregon has the ability to promptly
obtain a telephonic warrant from the field in a
matter of minutes, not hours. Given this reality, it
is time for Oregon courts to revisit the “automobile
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exception” to the warrant requirement.

The Birth – and Rationale – of Oregon’s
Automobile Exception
In State v. Brown, 301 Or 268 (1986), a divided
Oregon Supreme Court recognized for the first
time an “automobile exception” to the warrant
requirement of Article I, section 9, of the Oregon
Constitution. If (1) the automobile is “mobile”
at the time of the stop and (2) there is probable
cause to search, the court held that police are not
required to obtain a warrant prior to searching the
car. Highlighting the risk that evidence in a car is
easily transportable and might be lost to the police,
the Brown court articulated a per se rule that was
(at least facially) simple: probable cause + mobility
= lawful warrantless search of an automobile. The
court noted in particular there need not be any
inquiry into “whether a magistrate was available,
whether by telephone or otherwise.” Brown, 301
Or at 278.
To be sure, the court in Brown was faced with
a hard choice. A rule requiring a warrant prior
to searching automobiles would have turned a
blind eye to the reality of policing, circa 1986.
For many police officers in the field, obtaining a
warrant meant a long, scenic drive back to the
county courthouse, a cumbersome and timeconsuming process that was hardly practical in the
context of many automobile stops. I’d also venture
a guess that many jurisdictions did not have in
place a method of quickly approving telephonic
warrants. In light of this, the majority in Brown
categorized the probable cause search of a mobile
Continued on next page.
Former law professor and public defender, Joe Metcalfe is a
Eugene-based criminal trial and appellate attorney. This article
is from his Oregon search and seizure blog, which can be found
at www.oregonsearchandseizure.com. The author expresses his
appreciation to Hugh Duvall for his comments on this column.
The Oregon Defense Attorney

Brown, 301 Or at 278 n 6 (emphasis added). The court
imagined a “central facility” with magistrates on duty 24/7,
fielding warrant requests from around the state. Now, I’m
not so sure about this futuristic monastery of magistrates.
But the broader point is critical – once police officers in
the field have the ability to obtain prompt approval of
warrants via the telephone or some other means, the sole
justification for Oregon’s automobile exception no longer
holds true. See also State v. Wise, 305 Or 78, 82 n 3 (1988)
(“It was the present unavailability of a general speedy warrant
procedure that led the [Brown] court to allow an exception
for warrantless searches after stops of mobile vehicles….”
(emphasis added)). And today, the police do have the ability
to obtain warrants from the field.

CAN YOU HEAR ME NOW Continued from previous page.

car as an “exigency,” falling outside the traditional warrant
requirements.
At the same time, the majority in Brown anticipated that
Oregon’s automobile exception might very well be shortlived. Note the following language:
In this modern day of electronics and computers, we
foresee a time in the near future when the warrant
requirement of the state and federal constitutions
can be fulfilled virtually without exception. …The
desired goal of having a neutral magistrate could
be achieved within minutes without the present
invasion of the rights of a citizen created by the
delay under our current cumbersome procedures
and yet would fully protect the rights of the citizen
from warrantless searches.

The Oregon Defense Attorney

Telephonic Warrants – The Future Has Arrived
Since its birth more than 20 years ago, Oregon’s
Continued on next page.
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this issue whenever confronted with a car search. Here are a
few thoughts about setting up a strong appellate challenge to
Brown:
Thoroughly cross-examine the searching officer about
telephonic warrants. To rebut Brown’s premise that the police
are limited in their options while in the field, you’ll want
to establish both that telephonic warrants are available in
the jurisdiction where the search took place and that the
searching officer is familiar with procedures in obtaining
such warrants. I anticipate this would be a significant portion
of your cross-examination, not just a few questions. Let’s
face it – if you have a run-of-the-mill car search case, the
evidence is coming in under Brown. Making a strong record
to challenge the automobile exception may be your only
realistic chance of success on the suppression issue.
Ignorance is no excuse. Even if the officer testifies that
he or she is unfamiliar with the method of obtaining warrant
approval via the telephone, the lack of adequate police
training vis-à-vis telephonic warrants should not serve to
create an “exigency.” See, e.g., Wynn, 102 Or App at 4
(“[I]t is no excuse that police are unfamiliar with the
[telephonic warrant] procedure”); State v. Roberts, 75
Or App 292, 296 (1985) (“Police officers cannot create
their own exigencies by failing to familiarize themselves
with constitutionally mandated procedures,” referring to
telephonic warrants).
Supplement your cross-examination with evidence
from Oregon’s police training academies. Officers attending
the police academy today would certainly be trained on
obtaining telephonic warrants. Contact the Oregon Public
Safety Academy or the relevant academy responsible for
training the state or county officers in your case to learn
precisely what officers are told in training about obtaining
approval for warrants from the field. Think about issuing
a subpoena duces tecum to an academy instructor or
supervisor to fully establish on the record the extent of officer
training in this area, through live testimony or documents
such as instructional material.
Consider calling others familiar with remote warrant
procedures in your jurisdiction. Depending on the state of
the record after the testimony of the searching officer, you
may wish to present additional evidence about remote
warrant procedures in that particular jurisdiction. See, e.g.,
Wynn, 102 Or App at 3-4 (after arresting officer testified he
had never heard of a telephonic warrant [!?!], Lane County
deputy district attorney testified at suppression hearing that
a telephonic warrant could have been obtained within 45
minutes to an hour). Obviously, you’ll want someone with
experience and first-hand knowledge about telephonic
warrant procedures in that jurisdiction (police supervisor?
prosecutor? member of the courthouse staff?).
Remember, it’s the state’s burden. In the context of
warrantless searches, the state has the burden of proving the
search falls under an exception to the warrant requirement.

CAN YOU HEAR ME NOW Continued from previous page.

“automobile exception” has remained fixed. Frozen in time.
Remember 1986? “Top Gun” was a box office smash. The
Bangles were walking like Egyptians. The Gipper was still in
the White House. Point is, that was a long time ago. A few
things have changed since then, one being the fact that today
pretty much everyone has a cell phone. I don’t care if you’re
mentally infirm or clinically insane, a penniless vagrant or a
newborn infant, you’ve got an iPhone in your pocket. Surely
the same is true of police officers.
Moreover, it is far more likely today that no matter the
jurisdiction, there are telephonic warrant procedures in place
that provide a standardized, efficient mechanism by which
officers in the field can obtain review of warrant applications
via the telephone in relatively short order. See ORS
133.545(5) (describing process by which judge may approve
warrants through “oral statement”); State v. Chapman, 107
Or App 325, 334 (1991) (“all law enforcement authorities
should have a policy regarding telephonic warrants”). And
outside the context of automobile searches, Oregon courts
frequently reference telephonic warrants when evaluating
the alternatives available to the police acting under a claim
of exigency. See, e.g., State v. Stoudamire, 198 Or App 399,
412 (2005) (“Warrants are available by telephone, ORS
133.545(5) and 133.555(3), and the availability of such a
warrant is to be considered in determining the existence
of exigent circumstances”); State v. Wynn, 102 Or App 1,
4 (1990) (whether police attempted to obtain a telephonic
warrant relevant on question of exigency).
So, if police officers can readily get remote approval for
searching a car in a matter of minutes, remind me again…
what’s the emergency? Why does the law permit warrantless
searches of automobiles based on the demonstrably false
factual predicate that a face-to-face warrant is the only
alternative currently available to the police? Why is it that,
as I write these words, a police officer in Oregon is lawfully
permitted to search an automobile without a warrant despite
the fact that magistrate approval is just a phone call away?
The Oregon Supreme Court was sharply divided in
Brown itself. Despite numerous subsequent invitations from
the state to expand Oregon’s automobile exception, Oregon
appellate courts have steadfastly refused. See, e.g., State v.
Kock, 302 Or 29, 33 (1986) (“Brown sets the outer limits
for warrantless automobile searches without other exigent
circumstances”). And the basic premise justifying warrantless
searches of automobiles no longer holds true. With the right
facts and a well-developed record at the suppression hearing,
it doesn’t take a legal Nostradamus to predict that Oregon’s
“automobile exception” is vulnerable to challenge.

Practice Pointers
The law won’t change without a little friendly prodding
on our part. And by “prodding,” I mean aggressively litigating
September/October 2009
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I envision a day when modern electronic techniques
will provide the best of both worlds – warrants
and immediate searches and seizures, but until
then the decision in this case and in Brown will
provide bright-line guidance for police and with
less intrusion on the citizen privacy rights than
our present outmoded, awkward warrant system
provides.

CAN YOU HEAR ME NOW Continued from previous page.

Despite your best efforts, there may be gaps in the record
regarding the availability of telephonic warrants. Don’t
despair. Because the state has the burden of proving
exigency, these gaps work in your favor.
This list is hardly complete. However, I hope these ideas
provide a useful point of departure as you prepare for your
suppression hearing.

Bennett, 301 Or at 310. With telephonic warrants, we
already have “the best of both worlds”—a means for officers
in the field to obtain judicial review of warrants without
undue delay. Bringing the law of automobile searches in
accord with this reality would reaffirm the central role of the
neutral magistrate under Article I, section 9, of the Oregon
Constitution as an essential buffer between the police officer
and the citizen. Let’s press Oregon courts to revisit the
automobile exception by recognizing telephonic warrants as
a viable alternative to face-to-face warrants.

Conclusion
The majority in Brown was sensitive to the fact that, by
recognizing an automobile exception, thousands of Oregon
citizens would be subjected to warrantless roadside searches
without the prior approval by a neutral, detached magistrate.
This very real cost in liberty was thought justified, given that
a trip to the courthouse was considered the only realistic
option to an officer in the field seeking a warrant.
In State v. Bennett, 301 Or 299 (1986), a companion
case to Brown, Justice Jones wrote:

Lodging
for 2010
Annual
Conference

There are 2 easy ways you can get a leg up on lodging for OCDLA’s June 17–19, 2010,
Annual Conference.
• Download a room request from www.ocdla.org/shop-seminar-index.shtml and fax it to
Sharron Stewart at Seventh Mountain Resort (541-382-3475).
• Call 888-784-4386 to make lodging arrangements.
Reference Group Code 1084FD.

The OCDLA

Search and Seizure Manual
An OCDLA Original:
• Now in its 5th edition, edited by Bob Homan

• Includes all cumulative case law updates since 2002
• NEW — Appeals

• NEW — Federal Issues

• Substantial changes on CONSENT and VEHICLE STOPS

Free
July 2009 update included!
Featuring cases on extended stops, concealed weapons and more
and the Oregon Search & Seizure Memorandum.
Order your copy today!

The Oregon Defense Attorney

Available to OCDLA
members for $245
($295 nonmembers).
Order online at
www.ocdla.org
or call 541.686.8716.

FREE SHIPPING
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State v. Steven Ray Poppe

Beautiful Words

By Susan Elizabeth Reese
Case: State v. Steven Ray Poppe
Defense Counsel: Stephen Lovejoy
Investigator: Laurie Godfrey
Trial Date: March 2–6, March 10,
March 31–April 1, April 7–10, April 13, 2009
Court: Lincoln County Circuit Court
Judge: The Honorable Thomas O. Branford
Prosecutors: Michelle Branam, Brian J. Gardner
Charges: Rape in the First Degree (5 counts);
Sodomy in the First Degree (1 count); Sexual
Abuse in the First Degree (2 counts)
Verdict: Not Guilty on counts 1 & 7 by jury vote
on April 13, 2009; dismissal of the remaining
counts on motion of the state, June 17, 2009

T

hirty-nine-year-old Steven Poppe is a native
Oregonian who lived in Redmond for most
of his life. After his first wife died, he moved to
Lincoln City around 1995. While working at a
restaurant/bar named Maxwell’s, Mr. Poppe met
Erica Love. Erica had married and divorced Neil
Plasker, with whom she had a child, Brittany,
the complainant in this case. At the time of trial,
Brittany was 11 years old.
Erica became pregnant after getting involved
with Steven, and they married in December 1998.
Their daughter, Stephanie Poppe, was born on July
6, 1999. During the brief marriage between Steven
and Erica (from about 1998 through 2001), Brittany
and then Stephanie lived with the couple. After
their separation, both girls had weekend parenting
time with Steven. In November, 2005, Mr. Poppe
returned to Redmond to help out his father. At some
point, Erica Love remarried Daniel Bastein.
In early June, 2003, when Brittany was about
5, she made a statement about “spilt milk” and
putting a towel on her godfather Derek Kortlever’s
genitals. Worried that this might be indicative of
abuse, Kortlever, who had been babysitting Brittany,
contacted DHS. Her father also questioned her
about it, and after she babbled many names, she
talked about “Robert.” No “Robert” was ever
identified. The DHS report went nowhere.
Three years later, a babysitter reported that her
own daughter, a four-year-old, and Brittany who
was then about eight had engaged in “sex play.”
This incident too was reported to the Department
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of Human Services, which investigated and found
no basis to conclude that any abuse had occurred.
Another time, the babysitter found Brittany on top
of her young daughter and again made a report
to DHS. They interviewed Brittany but did not
pursue the matter. At another point, Brittany told
the babysitter that she did not like ham because it
tasted like “Steve’s penis.” Brittany also commented
that she was lucky “Steve” did not make her
pregnant. Again, there were interviews with DHS,
but the agency found no abuse.
Both of Brittany’s biological parents initially
believed that she had mixed up her words when
she mentioned “Steve” and “sexual activity.” Her
parents and other witnesses testified at trial that
Mr. Poppe treated Brittany and his own daughter,
Stephanie, with the same care, concern and love.
Beginning late in 2006, Plasker and his wife
Bing took Brittany to counseling many times, but
she made no complaints of abuse. In April, 2007,
after a hiatus between sessions, Brittany told a
counselor that her stepfather had put his private
parts into her private parts. The counselor informed
DHS, but DHS did nothing further. Finally, on
March 4, 2008, Detective Yvonne Garcia, who
happened to be the mother of one of Brittany’s
classmates, talked to Brittany at school. Brittany told
her that her stepfather, Steve, had “s-e-x” with her.
She took several statements from Brittany, including
one that was recorded. This generated a police
investigation and subsequent indictment against Mr.
Poppe for multiple acts of abuse, beginning when
Brittany was two years old.
When Mr. Poppe learned of the indictment, he
drove from his residence in Olympia, Washington,
to Newport, surrendering on the warrant on June
18, 2008. Bail was set at $250,000. Unable to post
security, and denied a reduction in the security
Continued on next page.

OCDLA Life Member Susan Elizabeth Reese practices law in
Portland. She serves on OCDLA’s Education Committee.
OCDLA member Stephen Lovejoy practices law in Otis.
OCDLA member Laurie Godfrey is an investigator in Corvallis.
If you have an item for “Beautiful Words” or “Reese’s Pieces”
submit it to Susan Elizabeth Reese at aquit@aol.com.
The Oregon Defense Attorney

Steve had put his penis “in and out” of her vagina. When
asked to repeat Steve’s name, she told Wrazen he was “the
devil’s son.” Although Dr. Wrazen was not permitted to
testify that she had made a “diagnosis of probable sexual
abuse,” she did indicate that Brittany’s statements to her were
“spontaneous, clear, consistent and detailed” descriptions
of being molested “without abnormal or positive physical
findings.”2
The defense called Dr. Michael Cheek, an obstetrician/
gynecologist. He had worked in the Lincoln City Medical
Center for 26 years and examined over ten thousand female
patients. He told the jury that if a penis of an adult male
penetrated the vagina of a two-year-old child, it would
necessarily produce trauma; not only would he expect there
to be some tearing in the genital area, but he would also
expect it had been very painful for the child.
Critical to the defense case was the fact that Brittany was
described as a “high-functioning autistic” child. Even Dr.
Wrazen admitted that children with autism may be “difficult
to communicate with.”
Portland psychiatrist Dr. Jerry Larsen, as a defense
witness, described autism as a “pervasive developmental
disorder.” He testified that autism is characterized
by an inability to pick up verbal cues, a decrease in
communication skills, and occasionally a focus on ideas
which involve fantasy worlds. He had evaluated all of the
medical records and reports in this case. He explained that
Brittany Plasker’s autism affected her ability to perceive, store
and recall events in her life. He said that although a person
suffering a traumatic injury at age two could remember
the emotion of the event, the memory would not likely

BEAUTIFUL WORDS Continued from previous page.

release amount after numerous efforts, he remained in jail
until the case was resolved 364 days later.
At trial, Brittany testified that Steven Poppe put his penis
into her vagina, “maybe twenty” times “or less.”1 She said
it would happen on Saturdays, because she would spend
Friday nights at his home. She testified that he began doing
this when she was two years old, but it stopped when she
was two or three and then, “it happened all over again in
second grade.” When cross-examined, she admitted she had
told her counselor that all of this “s-e-x” did not hurt, but
she did say it “hurt her feelings.” During cross-examination,
Brittany also referred to defense counsel as “Lovejoy” so
that she would not get mixed up “with you and the criminal
Steve.”
Kimberly Penna, who had been an interviewer at
the Child Advocacy Center, had conducted a videotaped
interview with Brittany. She testified that Brittany referred
to Mr. Poppe as “bad, evil Steve” and had been told by her
stepmother that “He’s the devil’s son.” She also told Ms.
Penna that she had watched a pornographic movie with her
mother which involved a sex scene and a woman screaming.
She told Ms. Penna that she had learned about the function
of a penis from something she read in the Big Book of
Knowledge.
Dr. Jennifer Wrazen, a pediatrician working part
time at the Child Advocacy Center, conducted a medical
examination of Brittany. She described the girl as physically
normal, with no evidence of trauma or genital penetration.
Nonetheless, Dr. Wrazen testified, Brittany told her that
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motion to allow questioning of the grand jury foreman.3
After the verdict, several of the jurors had contacted Mr.
Lovejoy as well as the district attorney’s office. The presiding
juror, in particular, expressed outrage that Mr. Poppe was still
in jail. She also said that the jury had not believed Brittany’s
claims; had found Dr. Wrazen and Kimberly Penna to be
“team players”; and that Drs. Cheek and Larson provided the
most compelling testimony.
After Ms. Graser filed the Petition for Habeas Corpus,
Mr. Poppe’s trial attorneys indicated they were ready for
trial. They filed a motion for an immediate trial setting or
Mr. Poppe’s release. Following a meeting between defense
counsel and both the Lincoln County District Attorney and
his chief deputy, the state moved to dismiss indictment.
On June 17, 2009, Steven Poppe finally walked out of the
Lincoln County Jail to freedom.

BEAUTIFUL WORDS Continued from previous page.

include the details. Often, he testified, the details which
were recalled could not be distinguished accurately from
those which had been learned after the event. He said that
had Brittany been remembering trauma associated with an
event of sexual intercourse, she would most likely also have
recalled pain associated with it.
Steven Poppe testified in his own defense. He affirmed
“absolutely” that he did not ever abuse Brittany or impose
the sexual activities charged in the indictment.
In rebuttal, the state called Dr. Scott Modell, a professor
from Sacramento who heads the Autism Center for
Excellence. He stated that individuals with autism were “less
susceptible to coaching because of the way they see things,”
and he believed that Brittany’s autism would not necessarily
impair her memory.
Upon cross-examination, Modell, whose Ph.D. is in
special education, acknowledged that he was neither a
psychologist nor licensed to treat, diagnose or medically
assist children with autism. He is principally a teacher,
although he received a grant of about $1.3 million from the
state of California to research bullying in the schools over a
five-year time frame.
The jury deliberated for two days and returned on April
13, 2009, acquitting Mr. Poppe of counts 1 and 7 (conduct
alleged between 1998 and 2001 when Brittany was about
two years old). The jury deadlocked on the remaining
counts, with a vote (according to reports told to defense
counsel) of 9-3 for acquittal.
On April 29, 2009, the state secured what it called a
First Amended Superseding Indictment against Mr. Poppe.
Curiously, it included the two counts upon which the jury
had already acquitted. Despite the state’s determination
to re-try Mr. Poppe, he again moved for release on
recognizance or conditions other than the exorbitant security
amount. At a hearing on that motion, the prosecutor stated
that she did not intend to proceed on the two acquitted
counts, but that she needed to include them in the
indictment “in order to comply with the OJIN requirements
and the staff of the courthouse.” The four original counts of
rape were changed in the superseding indictment to charges
of sexual abuse, with the allegations of sexual intercourse
changed to those of “touching the vagina.”
Following Judge Branford’s refusal, once again, to allow
Mr. Poppe’s release on lesser bail pending retrial (then
scheduled for early September), the defense hired Laura
Graser, who filed a Petition for Writ of Habeas Corpus in the
state supreme court, seeking Mr. Poppe’s release. Patricia
Morgan of Morgan Verbatim Inc. completed a transcript of
the trial proceedings at lightening speed. At the same time,
defense counsel filed motions to dismiss the indictment
based on double jeopardy; to dismiss or quash the
indictment based on prosecutorial misconduct; and a third
September/October 2009

Endnotes
1 Quoted material from witnesses at trial is taken from the transcript
prepared by Morgan Verbatim, Inc.
2 Judge Branford ruled, based on his decision in State v. Febuary, that the
doctor could not testify to a diagnosis of abuse in the absence of physical
evidence, when the only basis of that diagnosis was a statement of the
child. The ruling in the case is available in OCDLA’s Legal Document
Library under the topic, “Sex Abuse.”
3 Before the conclusion of the trial, Mr. Poppe’s funds were exhausted. Mr.
Lovejoy was virtually working pro bono. He agreed to handle the re-trial
on a court appointed basis, but only on condition that he have a second
chair with him. This writer agreed to take on that task and began by
preparing the legal motions against the new indictment.
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The Right to a 12-Person Jury
By Jedidiah Peterson

Appellate Perspective

T

he Oregon Constitution is violated every time
a six-person jury decides a misdemeanor case.
The constitution seems to suggest this is true, and
attorneys might want to argue this is true. This
article aims to describe the argument for 12-person
juries in misdemeanor cases heard in circuit courts.
The source of this argument is Article I, section
11, which describes the rights of the accused in “all
criminal prosecutions.” After describing the rights
of an accused, such as the right to “meet” witnesses
and be heard, section 11 contains the following
clause:
provided, however, that in the circuit
court ten members of the jury may render
a verdict of guilty or not guilty, save and
except a verdict of guilty of first degree
murder, which shall be found only by a
unanimous verdict, and not otherwise….
The argument for a 12-person misdemeanor
jury in a circuit court, in a nutshell, is as follows:
the constitution requires a verdict by at least 10
people; therefore, every jury should have at least 10
people.
At first blush, Article I, section 11, seems to be
in tension with Article VII (Amended), section 9,
which states, “Provision may be made by law for
juries consisting of less than 12 but not less than
six jurors.” The nutshell argument to distinguish this
section is that it only sensibly applies to civil cases
and does nothing to change the requirement of
Article I, section 11, that ten people return a guilty
verdict.
Resolving the possible conflict between
these constitutional provisions requires the
interpretational framework described in PGE v.
Bureau of Labor and Industries, 317 Or 606, 610,
859 P2d 1143 (1993), and State v. Gaines, 346
Or 160, 206 P3d 1042 (2009). Three interpretive
tools a court may look to are the text and context,
legislative history, and general maxims of statutory
construction. These tools strongly suggest
misdemeanor cases cannot be decided by six
people, at least without a valid waiver from the
defendant (which is a separate issue).
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The text of the Oregon Constitution requires
a jury of at least ten people in any criminal
prosecution in a circuit court. Article I, section
11, can be reconciled with Article VII (Amended),
section 9, for two reasons. First, the latter does
not state that it applies to criminal trials; it still has
relevance in civil trials. Second, it does not change
the constitutional requirement that ten jurors must
agree to return a guilty verdict in a criminal trial.
Because the clause in Article I, section 11, applies
in any criminal prosecution in a circuit court,
Article VII (Amended), section 9, merely means that
in civil cases or criminal cases heard in municipal
courts the legislature can allow for juries of as few
as six people. On its face, Article VII (Amended),
section 9, does not change the requirement that,
in all criminal prosecutions in circuit courts, ten
people must agree on a guilty verdict.
A brief (though by no means exhaustive) look
at the legislative history of the section in question
does not suggest a resolution one way or the other.
In 1972, voters approved Article VII (Amended),
section 9, as a constitutional amendment after it
had been referred by the legislature. The voters’
pamphlet included two brief arguments in favor.
However, the arguments conflicted on whether the
amendment applied to criminal trials.
One argument was offered by a committee of
three citizens who were selected pursuant to statute
to prepare a statement describing the measure.1
That committee stated, “The proposed amendment
to the Oregon Constitution authorizes enabling
legislation providing for juries composed of fewer
than 12 jurors but not fewer than 6 jurors in the
trial of civil and criminal cases.” Official Voters’
Pamphlet, General Election, Nov. 7, 1972, 21
(emphasis added).
The other argument in favor was written by
a legislative committee of one senator and two
Continued on next page.

OCDLA member Jedidiah Peterson is a staff attorney with the
Office of Public Defense Services in Salem.
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If that is the framework that Oregon wants –
nonunanimous felony juries, six-person misdemeanor juries
– perhaps a constitutional amendment should be passed.
Until then, the Oregon Constitution does not allow for sixperson misdemeanor juries.
The argument for a 12-person misdemeanor jury can be
raised and preserved in several ways: requesting a 12-person
jury prior to voir dire, requesting a jury instruction that at
least 10 jurors must agree on a verdict, and objecting to
the trial court entering a constitutionally invalid verdict.
Whatever merit the last two approaches may have, trial
and appellate courts will probably be more receptive to the
argument the earlier it is presented in the trial, as opposed
to raising the argument after jeopardy may have attached or
after the jury has returned a verdict.
The elephant in the room is whether any defendant
would want to make this argument in the first place.
After all, by requesting a 12-person jury, a defendant is
requesting a 10-out-of-12 verdict. One possible approach
to this problem is to argue both for a 12-person jury and
also request the verdict be unanimous. In other words, the
Oregon Constitution requires at least 10 people to decide
the case, and the United States Constitution requires the
verdict be unanimous. The argument that the nonunanimity
component of Article I, section 11, violates the Sixth and
Fourteenth Amendments is currently pending for certiorari
with the United States Supreme Court in Bowen v. Oregon,
No. 08-1117 (filed March 4, 2009).
Unless and until the Supreme Court reverses Bowen,
defense attorneys are left to decide whether their clients
would fare better in a case decided by six out of six, or
ten out of twelve. While some may decide that this is an
elephant to leave well enough alone, others may want to
argue for it. Like a 12-person Oregon jury, everybody may
not agree.

representatives who, as required by statute, were appointed
to file “a typewritten argument advocating the measure.”2
That committee stated,
Ballot measure #5 would amend the Oregon
Constitution in Amended Article VII to permit
the Legislature to provide by law for six-member
juries in civil cases. The measure does not change
the jury trial guarantees in Article I of the Oregon
Constitution.
Voters’ Pamphlet at 22 (emphasis added). See also id.
(“In short, a yes vote for measure #5 will allow speedier
justice at less cost to the taxpayer and all others involved in
civil jury trials”).
Voters relying on the pamphlet were told on the one
hand that the amendment affected civil and criminal
trials, and on the other hand that only civil trials would be
affected. Thus, the legislative history does not help interpret
the amendment.
Two statutory rules of construction support the argument
that at least ten jurors must decide a misdemeanor case in
a circuit court. First, “a particular intent controls a general
intent that is inconsistent with the particular intent.” ORS
174.020(2). Because the general jury provision in Article
VII (Amended), section 9, seems to be in tension with
the particular requirements of criminal trials in Article I,
section 11, the Article I requirement of ten jurors to concur
on a verdict should control. Second, when interpreting
constitutional provisions, courts are instructed “not to insert
what has been omitted, or to omit what has been inserted.”
ORS 174.010. Article VII (Amended), section 9, does not
include any change to the number of people required to
reach a valid guilty verdict. To so construe the amendment
would insert wording that the voters did not consider and
possibly purposely omitted.
Though it probably has little, if any, bearing on
interpreting Oregon’s constitution, Louisiana’s constitution
provides an example of how to write a constitution that
allows for both nonunanimous 12-person juries and also
allows for 6-person misdemeanor juries. Article I, section
17(A), of the Louisiana Constitution provides in relevant part,

Endnotes

1 See former ORS 254.210 (1971), renumbered as ORS 251.205.
2 See former ORS 255.421(3) (1971), repealed by Or Laws 1973, ch 712,
§ 5.

A case in which the punishment is necessarily
confinement at hard labor shall be tried before a
jury of twelve persons, ten of whom must concur to
render a verdict. A case in which the punishment
may be confinement at hard labor or confinement
without hard labor for more than six months shall be
tried before a jury of six persons, all of whom must
concur to render a verdict.
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This Summer I Called My
Legislators
By Dawn Andrews

Board Perspective

O

n August 7th I actually did it—I called my
state legislators. I introduced myself as a
constituent, told them a little about myself and
offered to be a resource on matters that I know a
lot about. Gail Meyer, OCDLA’s substantive issues
lobbyist, informed the board that criminal laws are
at the forefront of what legislators dabble with every
single session, trumping probate, family, property
and civil law by a four-to-one margin. As a member
of OCDLA, your perspective on criminal law is
very valuable to your state legislators. Now is the
time, during the summer while legislators are out of
session, to connect and start building relationships
that will help them make informed decisions about
areas that are important to you.
I have to admit that I did not talk directly to
my representative or senator. I left voice messages.
However, not talking directly to a live person
allowed me to follow up with a more thorough
email. Because I was a little nervous when I made
the calls, I felt good about this two-part approach.
Plus, now they have a hard copy of my biography
and contact information.
I made these calls now, more than a year and
half after I put “call your legislators” on my “To
Do” list, because of Gail Meyer. According to Gail,
legislators in small communities truly want to know
the lawyers in their district because the lawyers are
respected, professional business people in their
community. I live in Portland, a larger community
with lots of lawyers, but I still have something to
offer my legislators.
Given the volume of criminal issues before the
House or Senate during any given session, I, or any
OCDLA member, could be a great resource. When
our legislators need a balanced perspective or a report
from the trenches on a particular issue, we should be
there, providing information and true-life anecdotes.
Here are some general talking points that
anyone in our organization can use:
The impact of removing the judge from having
discretion on the dynamics in the courtroom
Adequate funding for the entire judicial
system—defense, drug courts, community-based
treatment and supervision, work release centers, etc.
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Juvenile jurisprudence (for those of us with that
expertise), because it tops the list of concerns for
most legislators.
There are others, of course, and you should use
your own areas of expertise to let your legislators
know your concerns.
The time to form relationships with legislators
is now, while they are out of session. When the bills
start flying, not too many legislators are going to have
the time to sit down over coffee.
Here are the steps I took to contact my
legislators:
Find out who your legislators are if you don’t
already know. OCDLA’s new and improved website
(www.ocdla.org) has a link to the Oregon State
Legislature’s (www.leg.state.or.us). Click on “Find
Your Legislator,” enter your address and click
“submit” to get a list of your federal and state
legislators with their contact information.
Know your audience. I recommend that you
read your legislators’ biographies on their websites.
I found them very helpful. When I made the calls,
I knew a little about each legislator’s background,
areas of expertise and committee memberships.
With your legislators’ biographical information
and your areas of expertise in mind, jot down a
few specific points to make during the calls. I,
for example, identified myself as a constituent,
mentioned my personal and professional areas of
interest and invited my legislators to meet me for
coffee or lunch.
If you have to leave a voice mail, be sure to
follow up with an email touching on the same
information and repeating your invitation to meet.
OCDLA members provide valuable input
into the legislative process by testifying before
the legislature and sitting on OCDLA’s legislative
committee. Developing relationships with your
legislators is another way OCDLA members can
strengthen our community. If you have not already
OCDLA Board Member Dawn Andrews is a staff attorney with
the Metropolitan Public Defenders Office in Portland. She also
serves on the Education Committee.
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Twelve Angry Oregonians
By Drew Chilton
Note: The Office of Public Defense Services has filed a petition for certiorari challenging
the constitutionality of Oregon’s non-unanimous jury verdicts. OPDS is being assisted by
veteran appellate attorney Jeff Fisher whose previous landmark wins include Blakely v.
Washington and Crawford v. Washington. The United States Supreme Court is expected to
decide whether to grant review in September or October.

A Short Play

Act I, Scene 1
The curtain rises on an empty jury room. Twelve jurors file in and take their seats around the
table. The air is hot and tense. Beads of sweat form on the brows of the jurors.
Foreman (rising): All right. I say we start off by taking an initial vote, just to see where we
are. I vote guilty.
As each juror votes, the Foreman keeps track on a pad of paper.
Juror No. 2: Guilty.
Juror No. 3: Oh, he’s guilty all right.
Juror No. 4: I think he’s guilty.
Juror No. 5: Guilty
Juror No. 6: Put me down for guilty.
Juror No. 7: He did it. Guilty.
Juror No. 8: I think there are some serious problems with the state’s case. Not guilty.
Juror No. 9: Guilty.
Juror No. 10: Uh.. guilty. I’m going to go with guilty.
Juror No. 11: I vote guilty, too.
Juror No. 12: Definitely guilty.
The Foreman counts the votes off of his notepad.
Foreman: Let’s see. That makes 11 guilty and one not guilty. How many votes did the judge
say we need?
Juror No. 4: Ten.
Foreman: Well then, that’s a verdict, isn’t it?
The Foreman fills in the verdict form and signs it.
As he presses the buzzer to signal the bailiff, the curtain falls.
OCDLA Member Andrew Chilton practices law in Portland.
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Public Defense Management Seminar
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October 22–23, 2009

Mt. Bachelor Village Resort, Bend, Oregon
This program is open only to OCDLA members, other defense lawyers and those professionals
and law students directly involved in the defense function.
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Cancellations — Seminar cancellations made by October 21 will receive a refund
less a $25 cancellation fee. No-shows will be sent the written material. This seminar is not
recorded and no-shows do not receive CLE credit.

Lodging at Mt. Bachelor Village Resort
19717 Mount Bachelor Dr., Bend, OR 97702

www.mtbachelorvillage.com
Call 1-800-452-9846 by September 19 for lodging. After

September 19 rooms are space-available only and may not be
available at our special rates. Mention OCDLA to receive the special
rates.
Rooms / Rates — $90, River Ridge Executive; $120, Ski House One
Bedroom; $145, Ski House One Bedroom w/Loft; $270, River Ridge
Two Bedroom Suite.  Other configurations available, call the
Resort for details.
19

September/October 2009

J u v e n i l e L a w Tr a i n i n g A c a d e m y

Critical Issues in Juvenile Court
October 19–20, 2009 / Hilton Eugene and Conference Center
What’s New at DHS / Lois Day, Office of Safety and Permanency for Children, Children Adults and Families, DHS, Eugene
What’s New in the Law   /   Hon. Rebecca Orf, Juvenile Law Staff Counsel, Salem, and Brian Baker,
Juvenile Rights Project, Portland
What’s New from the Appellate Courts
Angela Sherbo, Juvenile Rights Project, and Inge Wells, Appellate Division, Dept. of Justice, Salem
ICWA: Nuts and Bolts: From Shelter to Permanency   /   Kristy Barrett, Native American Project Oregon Legal Services
(NAPOLS), Portland
Immigration Law: Impact on Children and Families
		 Jennifer Morrissey and Carolyn Hyun-Kyung Kim, Black Helterline, LLP, Portland
Education Rights and What You Can Do About Them / Brian Baker, Juvenile Rights Project, Portland
Strategies and Professionalism in the Practice of Juvenile Law
Hon. Elizabeth Welch, Portland; Linda Guss, (DOJ), Portland; Peter Ellingson (DOJ), Eugene; Beckie Abbott, CASA;
Jamie Lee Hinsz, Oregon Foster Youth Connection, Eugene; Karen Stenard, Eugene; Ingrid Swenson, OPDS Director, Salem, and James Mueller, Medford
Fathers and Their Rights / Carmen Brady-Wright, Dept. of Justice, Portland
Disproportional State Intervention in Minority Families: Moving Toward Equity in Child Welfare
Kory Murphy, Task Force on Disproportionality, Children, Adults and Families, Salem
Child Abuse Reporting – The Practical Aspect / Amanda Marshall, Child Advocacy Section, Dept. of Justice, Salem,
and Linda Guss, Child Advocacy Section, Dept. of Justice, Portland

CLE SUMMARY Online
OCDLA has created an online view of your personal CLE attendance and purchases.
Here’s how to review your personal CLE Summary:

	Visit OCDLA’s home page and click on the CLE Summary Online link.
 Log-in with your username and password.
 Click the CLE Summary link and you’ll see your OCDLA CLE activity from 2006 to the present.
 You can use the drop-down menus to further refine your search.
 The Notes field indicates whether you purchased materials or audio or spoke at the seminar.
If you experience any problems, please contact OCDLA staff.
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OCDLA Presents the 2009 Winter Conference

The Evidence Code:

It’s Elementary, My Dear Watson

Program coordinated by Alex Bassos, Metropolitan Public Defenders Office, Portland
Friday, December 4
Moderated by Lisa Ludwig, Portland
9:00a

Registration

10:00

Psychological Experts: Crossing the Squishy Science

Liann Crane, Portland

11:00

From Both Sides of the Bench

Chief Justice Paul De Muniz
Oregon Supreme Court

Noon

Lunch (included)

1:00p

Documentary Evidence: The Key to Winning Sex Cases

Rich Cohen, Portland

2:00

Break/Door Prizes

2:15

Vouching and Confrontation:
Objections I Would Grant If I Heard Them

Honorable J. Ed Jones, Circuit
Court, Multnomah County

3:15

Character Evidence With a Focus on Sex Cases

David Celuch, Portland

4:00

Adjourn for the day.

6:00

Reception and Friday Night Gala Dinner with special guest speaker Barbara Babcock,
Stanford University Law School. See registration form for ticket information.

Saturday, December 5
Moderated by Mary Bruington, Metropolitan Public Defenders Office, Washington County
8:00a

Continental Breakfast (included)

Hearsay: The 10 Most Underused

Michael Levine, Portland

10:00

Scientific Evidence and Junk Science:
Lessons from the Washington State Lab Fiasco

Bill Kirk, Seattle

11:00

Break/Door Prizes

11:15

Prosecutorial Misconduct and Evidentiary Ethics

9:00

12:15p

and Effective Hearsay Objections

Steve Sherlag, Portland

Lunch (included)

1:15

Impeachment and Bias:
A How-to Guide for Taking Apart Witnesses

Stephanie Engelsman, Metropolitan
Public Defenders Office, Portland

2:00

Which Juvenile Hearings Require Which
Evidentiary Provisions

Speaker TBA

3:00

Adjourn

December 4–5 / The Benson Hotel, Portland
September/October 2009
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Who can attend?
This program is open only to
defense lawyers and those
professionals and law students
directly involved in the defense
function.

OCDLA 2009 Winter Conference

The Evidence Code:

It’s Elementary My Dear Watson
December 4–5 • The Benson Hotel, Portland

What’s included in the fee?

Please Print

•
•
•
•

Name_________________________________________ Bar #/PSID#_ ________________________

two days of seminar admission
written materials
CLE credit
continental breakfast on
Saturday
• lunch on Friday & Saturday
• refreshments during breaks

Name for Badge___________________________________________________________________
Address__________________________________________________________________________
City_ _________________________________________ State____________ Zip________________
Phone_ _______________________________________Fax_________________________________
Email____________________________________________________________________________

Need financial assistance?
Contact OCDLA by November 24
concerning partial scholarships,
extended payment plans or
creative payment arrangements.

Cancellations
Seminar cancellations made by
noon on December 3 will receive
a refund less a $25 cancellation
fee. No-shows receive the written
material and audio CDs.

Lodging at the Benson
Reservations must be made by
November 12. After that time rooms
are space-available only and may
not be available at our special rate of
$129 per night for single or double
occupancy ($170 for a Benson
Junior Suite). The Benson Hotel is
pet friendly, inquire when you make
your reservations. Call 503-2282000, 1-888-523-6766, or email
reservations@bensonhotel.com.

CLE Tuition and Materials

Early Bird

Standard

by Nov. 24

  after Nov. 24

OCDLA Members:

Lawyer
Nonlawyer

r $215

r $235

=

$_____

Nonmembers:

Lawyer:

r $360

r $380

=

$_____

Nonlawyer

r $275

r $295

=

$_____

-

$_____

=
=
=

$_____
$_____
$_____

r $295

r $315

=

$_____

Written Material Option (registration fee includes hardcopy and CD)
r CD only, no hardcopy (subtract $15)

OCDLA New Membership  through June 2010
Bar entry 2005 to 2008
Bar entry 2004 or earlier
Non-lawyer Professional Membership
Bar entry 2009—New Bar Admittee

r
r
r
r

$155 new/renewing
$255 new/enewing
$75 new/renewing
$50 new member

Friday Night Gala Dinner With Special Guest Speaker Barbara Babcock
Standard Guest Ticket

r $60 single

r $100 couple

=

$_____

Benefactors

r $75 single

r $150 couple

=

$_____

Sponsor—Reserved Table for Eight

r $600

=

$_____

Table Captain’s name (for reserved table of eight):_______________________________________
Benefactors and Sponsors receive special recognition in the program.

Can’t Attend?—Audio and Written Materials
r  Written materials (hardcopy and CD) & audio, $295, members only
r  Written materials (CD only) & audio, $280, members only
r  Written material only—CD, $135; CD and hardcopy, $150

=
=
=

$_____
$_____
$_____

=

$_____

OCDLA Scholarship Fund
CLE Registration
Online: www.ocdla.org
Phone: (541) 686-8716
Fax: (541) 686-2319
Mail: 96 East Broadway, Suite 5,
Eugene, OR 97401
The Oregon Defense Attorney

r $25 donation to the scholarship fund to assist members who would
otherwise be unable to attend

   Payment must accompany registration.

Payment

r Check enclosed      r VISA/MC/AMEX/Discover              Total

= $_____

___________________________________________________________________________________________
Name on Card                        Card Number                                                               Exp. Date
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Death Penalty Defense: New Developments

to Successfully Try, Appeal and Postconvict
October 23–24, 2009 / Mt. Bachelor Village Resort, Bend

New Challenges to Presumed “Bedrock” Forensic Science – Strengthening Forensic Science in the United States:
A Path Forward (Nat'l Academy of Sciences, 2009)
Jennifer Friedman, Los Angeles County Public Defender, Los Angeles, CA
Presenting a Reason to Vote for Life via the Testimony of a Neuropsychologist
Dale G. Watson, Ph.D., Pinole, CA
Preparing and Presenting the Testimony of the Ineffective Assistance of Counsel Experts –
Attorney and Mitigation Specialists – for the Postconviction Relief Trial
Jodie English, Indiana Public Defender Council, Richmond, IN
Russell Stetler, Federal Public Defenders Office, Oakland, CA
Lessons Learned from Recent Federal Habeas Corpus Litigation
Pat Ehlers, Federal Public Defenders Office, Portland
How to Conduct Mitigation Interviews and Best Practices for Memorializing Witness 			
Interviews In Light of Oregon’s Reciprocal Discovery Obligations
Russell Stetler, Oakland, and David Falls, Portland
Investigating Crime Labs and Obtaining Necessary Discovery
Jennifer Friedman, Los Angeles
Representing People of Color in a Wonderbread State
Jodie English, Richmond, and Rich Wolf, Portland

1000 pages packed with tips & strategies from the best!
NEW — DMV Hearings chapter
NEW — Boating and Biking Under the Influence chapters
NEW — Intoxilyzer 8000 – chapter, studies, source code
litigation, Operator's Guide & more

Plus — in-depth updates on Diversion, Felony DUII,
Sentencing & more.

Pays for itself with every case!
Members — $245. A steal.

www.ocdla.org / 541.686.8716
Ninth ed.,
edited by Cate Wollam
released January 5, 2009

FREE SHIPPING
Members save $10 when you order online in September!

The DUII Trial Notebook
September/October 2009
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Welcome, New Members
Regular Members
Robert S. Bain, Grants Pass
Jessica D. Hunter, Eugene
Ted Martin, Vale
Paul Mones, Portland
Thomas D. O’Neil, Salem
James J. Sowder, Vancouver
Dale M. Roller, Lake, Oswego
Joseph J. Rollin, Portland

Since July 2, 2009

Our Members

Thank You, OCDLA Life Members
Leeon F. Aller, Roseburg
M. Janise Augur, Eugene
Richard Lee Barton, Portland
Kelly R. Beckley, Eugene
John E. Bennington, Eugene
James E. Bernstein, Oregon City
Pat Birmingham, Portland
Timothy M. Bowman, Portland
Enver Bozgoz, Klamath Falls
William S. Brennan, Portland
Claudia E. Browne, Grants Pass
Christopher Edward Burris, Oregon City
Peter J. Carini, Medford
David R. Carlson, Vale
Des Connall, Portland
Jenny Cooke, Oregon City
Richard L. Cowan, Salem
Richard A. Cremer, Roseburg
Constance Crooker, Portland
Mark Austin Cross, Oregon City
Michael D. Curtis, Portland
Jacques P. DePlois, Coos Bay
Chris W. Dunfield, Corvallis
Edward L. Dunkerly, Vancouver
Jay Edwards, Salem
Thomas L. Fagan, Eugene
Daniel L. Feiner, Portland
Paul M. Ferder, Salem
Laura A. Fine, Eugene
Steven H. Gorham, Salem
John M. Halpern, Jr., Eugene

Academic Members
Kristine Almquist, Portland
Susan Connor, Monroe
Nathan Garcia, Springfield
Adelia Hwang, Portland
Tatjana Queener, Seaside
Joan E. Russo, Seattle

Nonlawyer Members
Kenn Meneely, Veneta

One-time membership fee (currently $5,000)

Chris Hansen, Eugene
Fredrick Hass, Portland
Gregory J. Hazarabedian, Eugene
John H. Hingson, III, Oregon City
Rush M. Hoag II, Eugene
Victor Hoffer, Mt. Angel
Robert C. Homan, Eugene
Bruce Howlett, Portland
J. Kevin Hunt, Oregon City
Steven Jacobson, Portland
Carter Kerns, Pendleton
Charles Kochlacs, Medford
Steven L. Krasik, Salem
Paul H. Kuebrich, Albany
Angie La Nier, Medford
Neil F. Lathen, Salem
Gordon Mallon, Burns
Phillip M. Margolin, Portland
Harris S. Matarazzo, Portland
Shaun S. McCrea, Eugene
David T. McDonald, Portland
James P. McHugh, Oregon City
J. Robert Moon, Jr., Baker City
Lynn M. Myrick, Grants Pass
Robert H. Nagler, Eugene
John W. Neidig, Portland
Lindsay R. Partridge, Salem
Robert N. Peters, Eugene
Paul S. Petterson, Portland
Michael Phillips, Eugene
David J. Phillips, Eugene

Thank You, OCDLA Sustaining Members
James A. Arneson, Roseburg
Michael D. Barker, Corvallis
Katherine O. Berger, Portland
Leland R. Berger, Portland
Thomas C. Bernier, Roseburg
Gary B. Bertoni, Portland
Marc D. Blackman, Portland
Whitney P. Boise, Portland
Mark C. Cogan, Portland
Jesse Coggins, Coos Bay
Richard David Cohen, Portland
Daniel A. Cross, Hillsboro
James B. Ehrlich, Tillamook
Peter B. Fahy, Corvallis
Jenifer Feinberg, Medford
Richard E. Forcum, Bend
Marc P. Friedman, Eugene
September/October 2009

James W. Gardner, Gold Beach
Kenneth C. Hadley, Baker City
James D. Hennings, Portland
David A. Hill, Eugene
Ronald H. Hoevet, Portland
Alan W. Karpinski, Portland
Daniel H. Koenig, Eugene
John B. Lamborn, Burns
James D. Lang, Portland
Rosalind Manson Lee, Eugene
Kenneth Lerner, Portland
John W. Lundeen, Lake Oswego
Wayne Mackeson, Portland
Duane J. McCabe, Bend
Robert J. McCrea, Eugene
Per C. Olson, Portland
Gerald K. Petersen, Corvallis
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John Powers, Portland
Mark Rader, Ontario
Susan Elizabeth Reese, Portland
Forrest Reid, Albany
Beverly D. Richardson, McMinnville
Martha L. Roberts, Eugene
Ilisa H.R. Rooke-Ley, Eugene
Michael E. Rose, Portland
Janet Rosencrantz, Eugene
Robert M. Schrank, Eugene
Thomas S. Sermak, Eugene
Ross M. Shepard, Washington, DC
Steven J. Sherlag, Portland
Emily Simon, Portland
Geoffrey Squier Silver, Portland
Richard Smurthwaite, Eugene
Philip W. Studenberg, Klamath Falls
David G. Terry, Roseburg
Olcott Thompson, Salem
Bob Thuemmel, Portland
Walter J. Todd, Salem
William L. Tufts, Eugene
William Uhle, Portland
Monty K. VanderMay, Salem
Gregory E. Veralrud, Eugene
John C. Volmert, Eugene
Peter F. M. Warburg, Eugene
Kristen L. Winemiller, Portland
Richard L. Wolf, Portland
Valerie Wright, Bend

Annual membership fee ($350)
Ellen C. Pitcher, Portland
Bert A. Putney, Medford
John S. Ransom, Portland
David L. Rich, Hillsboro
Matt Rubenstein, Portland
Mark N. Sabitt, Eugene
Stephen R. Sady, Portland
Jonathan T. Sarre, Portland
Norman Sepenuk, Portland
Ralph H. Smith, Bend
Edmund J. Spinney, Springfield
David Stanley, Ashland
Marc Sussman, Portland
Raymond S. Tindell, Portland
Ann B. Witte, Portland
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CLASSIFIED ADS
Eugene Attorney Office Share

Sunriver Resort Rentals. Sleeps

Available. Go to http://www.856olive.

2–8, hot tubs, bikes. Call Rush Hoag,

com for information.

(541) 344-4125, 1-800-659-2761, www.
rush2sunriver.com.

2-5 offices (some with secretarial
stations) available for lease in friendly,

Contract Attorney — Available for

professional, beautiful, busy law

motions, memoranda, research, appeals.

office in downtown Eugene. On-street

Expert analysis of any pretrial, mid-trial

and lot parking, close proximity to

or sentencing issue, based on 30 years

municipal, state, federal, and bankruptcy

experience. Reasonable/negotiable rates,

courthouses, the jail, all city/county

includes court appointed and death

offices, and all downtown amenities.

penalty cases. Call Dave Groom, 971-

Tasteful offices include full reception

275-6342.

services, telephone system, voice-mail,
ADSL access, use of 3 conference rooms,
break room (with shower), and two work
rooms equipped with multiple copiers/
imagers, facsimile machines, postage
meter, shredder, and lots of related
equipment, access to lots of printed
material/resources and abundant work

NEED CLE CREDITS?

areas. For more information or to view
the offices, contact OCDLA Member
Brian Cox at (541) 683-7151 or at bcox@
scslaw.org.

View a list of OCDLA seminars
and credits, including specialty
credits at www.ocdla.org/cart/

Oregon City Office John Henry
Hingson III has one office available in
his building at 409 Center Street, Oregon
City. Close to elevator; off-street parking;

archivebrowse.cfm. To qualify for
credit, you must either attend the
seminar, or purchase both written

law library; conference room; share

and audio materials. Allow 7–10

copier, fax, etc. with three other lawyers.

days for shipment of your order.

(503) 656-0355.

NEW!
Revised & Updated

Preservation
of Legal
Issues Guide
2009 Edition
Edited by Rebecca Duncan
A convenient tool to help
you — when drafting
motions or making
arguments in court —
ensure that the appellate
courts can reach the merits
of your issues.
The guide provides general
rules for preserving issues
as well as requirements
relating to the timing, form,
and content of motions and
objections.
It contains citations to
the code provisions and
cases you’ll want to have
handy through all stages of
litigation, from motions to
suppress through motions
for new trials.

$15 members
$20 nonmembers

ONLINE JOB SEARCH
Job List & Résumé Posting
www.ocdla.org
The Oregon Defense Attorney
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Order at www.ocdla.org,
call 541-686-87616, or mail
a check to OCDLA, 96 East
Broadway, Suite 5, Eugene,
OR 97401.
September/October 2009

Oregon Criminal Defense
Lawyers Association
96 East Broadway, Suite 5
Eugene, OR 97401
(541) 686-8716

Nonprofit Org.
U.S. Postage
PAID
Eugene, OR 97401
Permit #636

OCDLA invites you

Friday, December 4

GALA

HOLIDAY
DINNER

The Benson Hotel, Portland
SPECIAL GUEST

Barbara Babcock, Professor of Law Emerita, Stanford, "Inventing the Public Defender"

