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Q uotable
“Some men look at constitutions with sanctimonious reverence, and deem them like the ark of the
covenant, too sacred to be touched. They ascribe to the men of the preceding age a wisdom more
than human, and suppose what they did, to be beyond amendment. I knew that age well; I belonged
to it, and labored with it.… Laws and institutions must go hand in hand with the progress of the
human mind. As that becomes more developed, more enlightened, as new discoveries are made, new
truths disclosed, and manners and opinions change with the change of circumstances, institutions
must advance also, and keep pace with the times.”
— Thomas Jefferson, writing in a letter on July 12, 1816.
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Final Reflection

The View From Here

by Greg Hazarabedian

A

s I reflect on OCDLA matters after returning
from our 30th Anniversary Annual Conference,
I realize there is much to say, and much still in
the air, particularly with regard to the legislature,
which as of this writing has not yet concluded
their deliberations about the OPDS budget and the
proposed BM57 delay. (Editor’s Note: The legislature
adjourned on June 29. See the “Legislative Update”
on page 6.)
Through the outstanding efforts of our
substantive issues lobbyist Gail Meyer, OCDLA has
already had some notable successes this legislative
session. Chief among them was that our recording
bill finally passed. For several sessions, we have
been trying to enact into law what we all know is
a good practice – to have law enforcement record
custodial interrogations.
The bill, SB 309, can be summarized as
follows:
Requires custodial interview by peace
officer in law enforcement facility to be
electronically recorded if interview is
conducted in connection with investigation
of aggravated murder, crimes requiring
imposition of mandatory minimum
sentences or crimes requiring adult
prosecution of 15-, 16- or 17-year-old
offenders.
The remedy for law enforcement’s failure to
record our clients’ statements when required to
do so will be a jury instruction that instructs the
jury about “…the superior reliability of electronic
recordings when compared with testimony about
what was said and done.”
While the bill is far from our wish list, it
is a major breakthrough, and Gail should be
congratulated for building the coalition that resulted
in passage.
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Gail, as any OCDLA lobbyist, depended on
the assistance of OCDLA members. Thanks go
to our Legislative Committee, chaired by Bob
Homan, which met weekly and worked hard this
session. Kathie Berger spent many hours in Salem
helping Gail get started, and for her tireless efforts I
awarded her a President’s Award at the conference.
The award reads, “For her tireless assistance to Gail
Meyer and the Legislative Committee championing
criminal justice in the Oregon Legislative
Assembly.” The other President’s Award went to
Ryan Scott “For his exemplary service as Education
Committee Chair and assistance to members
generally through motions, knowledge of case law
and analysis on the Pond.”
Other OCDLA members whose contributions
to our legislative efforts merit special thanks include
(apologies in advance to those I neglect to mention
here): Susan Reese, for her seemingly endless
availability to come testify and offer assistance,
Larry Matasar and Jim Hennings, who were critical
in their support of the recording bill. Jim Hennings
also carried a substantial burden in monitoring/
resisting the effort to resurrect surety bail.
Legislative matters aside, the real day in, day
out heroes of OCDLA are of course John, Tracye,
Jennifer, and Alene. Many OCDLA members
recognized this and contributed over $4200 to
OCDLA in a special appeal for extra funds to
directly benefit staff. A small group of OCDLA
members purchased and presented to John Potter a
week at an idyllic fishing spot in Montana, a fitting
Continued on next page.
OCDLA Life Member Greg Hazarabedian is the Association’s
outgoing President. He is the board liaison to the Legislative
Committee, and also serves on the Capital Defender, Law School
Outreach, and Website committees. Greg is director of Public
Defender Services of Lane County in Eugene.
The Oregon Defense Attorney
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tribute for 30 years of outstanding
service to this organization. And to top
it all off, Tracye, Jennifer, and Alene had
their own gifts for their boss.
We enter our thirtieth year with
great promise under the leadership
of our new President Cate Wollam. If
Cate finds the job half as rewarding
and fun as I did, she will have a great
year! I am honored and grateful for the
opportunity to have led this wonderful
organization, which means so much to
so many of us and has done so much
for Oregon.
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Sine Die!
By Gail Meyer

Legislative Update

T

he 2009 Oregon Legislative Assembly
adjourned “sine die” (Latin for “without day”)
Monday evening, June 29th at 10 pm. OCDLA
enjoyed a fair measure of success in seeing its own
bills enacted, and while there were the inevitable
spate of bills enhancing penalties, the depressed
economic forecast spared us the worst of the worst.
I will be preparing the 2009 Legislative
Analysis, available for purchase through OCDLA in
September. The Legislative Analysis summarizes and
analyzes the bills that affect criminal jurisprudence,
provides their full text, and has a helpful index by
subject. For now, let me highlight the OCDLA bills
that were enacted and review the omnibus public
safety cost-savings bill that addressed Measure 57
and increased earned time to 30 percent. You can
download the full text of the bills from the Oregon
State Legislature’s website: www.leg.state.or.us/
bills_laws.

Our Bills
SB 309 Custodial Recordation
This was OCDLA’s major reform bill of the
session. Requires law enforcement to electronically
record the entirety of custodial interrogations when
they occur in a law enforcement facility. Recording
requirement is timed to advice of constitutional
rights. First phase is effective July 1, 2010, for
those charged with homicides, and to minors and/
or non-native speakers requiring the services of
an interpreter charged with Measure 11 offenses.
Second phase is effective July 1, 2011, for all those
charged with a Measure 11 offense or aggravated
murder. Many thanks to Jim Hennings and Larry
Matasar for their critical support on this bill.

HB 2323 Property Crimes
Increases the dollar threshold of property
crimes to increments of $100, $750 and $1,000 to
adjust for inflation. Effective January 1, 2010.

HB 2318 Arrest Record Expungement
This bill was introduced by Rep. Andy Olson
(R-Albany), but was identical to one introduced
by OCDLA. Allows record of arrest for state or
municipal traffic offenses to be set aside under
certain circumstances; exempts arrests for DUII
July/August 2009
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where case is processed through diversion. Effective
January 1, 2010.

HB 2968 Implied Consent Hearing
This bill was written, introduced and lobbied
for by OCDLA member John Henry Hingson.
Authorizes the postponement of implied consent
hearing if person’s attorney is ill, on vacation or has
certain scheduling conflicts at time hearing must
otherwise be held. Effective January 1, 2010.

Public Safety/Measure 57
HB 3508-Enrolled Public Safety Cost-Saving
Measure 57: Suspends certain provisions of
Ballot Measure 57 (2008) for those sentenced on
February 15, 2010, until January 1, 2012. During
the suspension period, Measure 57 applies to
those who commit identity theft on victims over
65, deliver controlled substances of any amount
to minors, or deliver substantial quantities of
controlled substances. Effective immediately,
sunsets January 1, 2012.
Increased earned time: Effective immediately
upon passage, this provision increases the
maximum eligible earned time from 20 to
30 percent. Applies retroactively as well as
prospectively; only nonviolent offenders are
eligible. Contained resentencing process for existing
offenders due to Article I, section 42, requirement
that sentences must be declared in open court.
DOC must calculate which offenders are eligible
for the increase and send notices of same to the
DA, presiding judge and the inmate. If the crime
involves a victim, the DA must use reasonable
efforts to locate the victim. Victim has 20 days
from date of notice to file objection with DA.
Either victim or DA may object to the increase and
request a hearing within 21 days of receipt of DOC
notice. For crimes without victims, DA may file an
objection to the increase within 14 days of receipt
of DOC notice. If judge agrees to entry of order
increasing earned time, then no need for a hearing;
Continued on next page.
OCDLA member Gail Meyer is the Association’s substantive
issues lobbyist.
The Oregon Defense Attorney

purpose of advising offender regarding waiver of statutory or
constitutional rights. Sunsets July 1, 2011.
Board of Parole and Post-Prison Supervision: Allows
BPPPS to hold parole hearings in other than two-year
increments under certain circumstances.

SINE DIE! Continued from previous page.

order is signed and inmate is entitled to the increase. If
judge does not agree to granting increase without a hearing,
or if DA/victim request hearing, then counsel is appointed
for inmate and hearing must be held within 35 days of
receipt of DOC notice. Hearing is limited to determining
whether the increase in earned time is appropriate based on
information known at time of original sentence, not based
on institutional behavior. Provision sunsets July 1, 2013.
Probation violation: Limits maximum sanction for
nontechnical violation of probation (other than commission
of new crime) to 60 days. Sunsets July 1, 2011.
Active and inactive probation status: Allows offender to
earn “good time” off probationary sentence for every day
offender is in compliance, up to maximum of 50 percent of
probationary sentence. For balance, offender is on inactive
supervision. Sunsets July 1, 2011.
Inactive PPS status: Offender on post-prison supervision
may be transitioned to inactive supervision after 6 months
for crimes in categories 1 to 3, and after 12 months for
crimes in categories 4 to 10. Sunsets July 1, 2011.
ICE detainers: Streamlines the commutation process
for inmates subject to ICE detainers. Offenders must be
incarcerated for a nonviolent felony and agree not to object
to deportation. Allows for appointment of counsel for

A Collaborative Effort of Many
Getting our reform legislation enacted and derailing
bad bills of others doesn’t happen without a collaborative
team effort. This organization owes a great deal to the
Legislative Committee who tirelessly and faithfully met every
Tuesday during the session: committee chair Bob Homan,
then-OCDLA President Greg Hazarabedian, Kathie Berger,
Lee Berger, Ann Christian, Becky Duncan, Paul Levy, Alex
Hamalian, DeAnna Horne, Susan Reese, Ross Shepard, and
Bob Suchy. Many more answered my plea and scrambled to
testify before judiciary committees, and many more answered
feverish emails and phone messages. As a result, OCDLA has
a very credible presence in Salem, and it continues to grow.
How can you help? First step, email me at glmlobby@
nwlink.com and express your interest and areas of expertise.
Second, give me your home zip code so we can data-bank
the constituents in every legislative district. Third, contact
your legislator and get to know them. Trust me: they are
interested in hearing from you. I never believed it either, but
now I do.

2008 edition includes FREE March, 2009 Update
			

Felony Sentencing in Oregon:
Guidelines, Statutes, Cases
The manual includes:
•
•
•

by Jesse Wm. Barton

•
•
•
•

March 2009 Update ($45 value), with discussion of Measure 57
and House Bill 3638
comprehensive coverage of administrative and statutory law and
significant case law issued since the guidelines inception in 1989
overviews of must-know constitutional challenges to
sentencing options
a handy quick-reference guide to the manual’s major topics
table of cases
subject index
defense perspective Practice Tips and Examples

The Felony Sentencing in Oregon Manual is available to OCDLA members for $255 ($305 nonmembers).
Order online at www.ocdla.org or call (541) 686-8716. 						
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Forensic Evaluation of Miranda
Rights and Waivers
By Larry S. Hart, Ph.D., FAACP, ABPP

Forensic Corner

T

July/August 2009

waivers will likely rely on
he confession can serve as
a totality-of-circumstances
pivotal evidence against a
“Defense attorneys, trial
approach as referenced in
defendant at trial. On occasion,
assistants
and
investigators
Coyote v. U.S. (1967).1 In
a defendant with a history of
this regard, the defendant’s
mental illness, mental defect,
need to be cognizant that
forensic capacity should be
borderline intelligence or
some defendants present
evaluated based on critical,
mental retardation may waive
objective psychological-legal
their right to counsel at the
with invisible mental
variables. These factors would
point the Miranda warning is
impairments that cause
include, but are not limited
issued and provide a waiver,
them to be prone to make an to, age, intelligence, physical
but may do so unknowingly or
conditions, prior contacts
unintelligently or be victimized
invalid
waiver.”
with police, and education.
by coercive interrogation
These variables may be related
techniques. The vocabulary of
to functional impairments involving reading
Miranda warnings can vary from one jurisdiction
comprehension, vocabulary skills, intellectual
to another, with national studies indicating that
rd
ability, neuro-developmental delay, language
the vocabulary can vary from 3 grade to college
deficits, traumatic brain injury, and memory,
levels. The defendant’s inability to knowingly and
learning and attention deficits. These factors are
intelligently waive their rights may enhance their
critical when the police or interrogators intend to
willingness to produce an invalid waiver or false
employ a confession or statement from the suspect
confession. The following presents an overview of
after a Miranda warning has been administered.
legal and psychological investigations involving
The first step to obtain an objective, legally
younger mentally handicapped defendants relative
relevant
examination and investigation of a
to the assessment of Miranda rights and waivers.
defendant’s Miranda rights and waivers is to
Defense attorneys, trial assistants and
gather records on the defendant’s intellectual
investigators need to be cognizant that some
ability, neuropsychological functioning, psychodefendants present with invisible mental
educational ability and educational achievements.
impairments that cause them to be prone to
Defendants with special needs are likely to
make an invalid waiver. Younger defendants with
have had prior medical, psycho-educational
histories of special education, speech and language
assessments and/or speech, hearing, language and
disorders, limited intelligence, poor vocabulary and
psychological studies performed by school districts.
reading ability, and auditory processing disorders
In these instances previous examiners may have
are especially vulnerable to waiving their Miranda
already established and identified impairments
rights. In these cases, defendants often present
which are mathematically measurable and can be
with a history of intellectual defect or informationcritically tied to deficits in Miranda vocabulary and
language processing deficits, which moderate
comprehension. Examiners should have acquired
adverse Miranda and interrogation comprehension.
advanced competency in forensic psychological
The intellectually impaired defendant may produce
studies to conduct Miranda rights competency
a socially desirable or compensating behavioral
response (“routinely replying yes”) rather than assert assessments. Some of these board certified experts
or admit that they do not understand the waiver or
Continued on next page.
an interrogation question.
Defense attorneys and forensic examiners
OCDLA member Dr. Larry Hart is a psychologist with
that evaluate the defendant’s Miranda rights and
Affiliated Psychological Associates, Inc. in Portland.
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can be found within the American Board of Professional
Psychology website (www.abpp.com).
The second step is to obtain the actual Miranda warning
administered to the defendant and the signed copy of the
waiver. Review of the interrogation transcript may identify
signs and symptoms of comprehension errors, pathological
speech and language problems as well as the methodology
of the interrogators. If the interrogators conversed with the
suspect at the 6th grade level and the jurisdiction’s Miranda
warning was at the 7th grade level, but the suspect’s Miranda
vocabulary falls at the 2nd grade level and receptive language
ability falls at the 3rd grade level, the suspect would not
likely understand what the detectives were saying nor have
understood the Miranda warning.
Third steps would include administration of “gold
standard,” scientifically derived and researched “objective”
tests of Miranda rights comprehension and vocabulary and
other psychological tests deemed to be relevant to the study.
Within this context the forensic examiner is studying the
defendant’s knowledge and vocabulary responses to Miranda
and legal questions, while concurrently examining the
quality and quantity of those and other cognitive responses.
One of the most recognized formats for the examination
of Miranda rights was developed by Grisso (1998),2 but
modernized forms of these instruments are expected.
The forensic examiner would later integrate the preexisting testing history and investigation reports of the
defendant’s intellectual or sensory impairment or lack of
academic achievement and observed communication
problems. The examiner would detail the results of

the forensic psychological examination governing
mathematically defined objective psychological and
educational tests and measures of Miranda rights—preferably
those that meet Daubert criteria. Defense counsel should
supply relevant case law to the examiner. The examiner
should cite the relevant psychological research and case
law that clearly and precisely correlates the examiner’s
methodology and the defendant’s mathematically measured
deficits to specific forensic capacities governing Miranda
competency.
In summary, forensic evaluation of Miranda rights
and warnings is designed to assist the defense regarding
the defendant’s capacities to understand and appreciate
the critical elements of the warning. A comprehensive,
objective study may be of assistance in describing the
defendant’s knowledge of critical elements of legally relevant
components of Miranda vocabulary, their functional capacity
to understand their Miranda rights, and to understand
their rights within an interrogation context, and, finally,
their propensity to produce a falsified confession. Critical
analysis of defendant’s forensic capacities will be required
to formulate an objective expert opinion of a defendant’s
psychological-legal ability involving Miranda rights and
warnings.

Endnotes

1 Coyote v. United States, 380, F.2d 305 (1967).
2 Grisso, T. Instruments for Assessing Understanding and Appreciation of
Miranda Rights, Sarasota, Professional Resources Press, 1998.
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Excluding Evidence of Prior
Bad Acts
Revisiting State v. Johns 25 Years Later

Appellate Perspective

By David C. Degner

July/August 2009

I

n 1984, I represented Philip
weakness of the evidence”; (4)
Johns in a four-week trial
the evidence “is too
“If the trial court rules that whether
for murdering his wife, Edna.
prejudicial or inflammatory”;
evidence of prior bad acts
The state, seeking to show the
and (5) “how time-consuming
absence of accident as claimed
and distracting proof of the
is admissible against your
by the defendant, called Johns’
other crime evidence will be.”
client citing OEC 404(4),
former wife, Barbara, to testify
After considering these factors,
about his 1977 conviction for
defendants still have at least the court has 6discretion to admit
minor assault upon her in New
the evidence.
three grounds to argue in
In 1997, the legislature
Zealand. The state also called
added
subsection (4) to OEC
Constable Pickle to testify that
support of exclusion.”
404 as part of Senate Bill
when apprehended, Johns
936. Subsection (4) applies to
admitted to him that his intent
criminal actions and provides that “evidence of
was to kill his wife and later himself. The Court of
other crimes, wrongs or acts by the defendant is
Appeals held evidence of the 1977 New Zealand
admissible if relevant except as otherwise provided
conviction was irrelevant to defendant’s state of
1
by” select evidence statutes or the Oregon and
mind. The court noted that even if somewhat
United States Constitutions.7 Since the passage
relevant, it was “substantially outweighed by the
of SB 936, the Oregon Supreme Court has not
danger of unfair prejudice[,]” which was prohibited
addressed a challenge to the constitutionality
by Oregon Evidence Code Rules 404(3),2 and 403.3
of OEC 404(4), except that its application to an
In 1986, the Oregon Supreme Court reversed
incident that happened prior to its enactment
the Court of Appeals, reinstating Johns’ conviction
violated the ex post facto clause of Article 1,
for murder; the court held that although propensity
section 21, of the Oregon Constitution.8
evidence is irrelevant, Johns’ claim of accident,
Of the cases decided by the Court of Appeals
when examined in light of the similarities between
since the enactment of SB 936, not one has held
the two incidents, made evidence of the prior
that evidence of prior bad acts is statutorily or
assault relevant and admissible.4 The Johns case
set out a methodology for trial courts to determine
constitutionally excludable pursuant to OEC 404(4)
when evidence of prior bad acts can be used to
(a) to (d). If the trial court rules that evidence of
show a defendant’s intent, when intent is at issue.5
prior bad acts is admissible against your client
Twenty-five years have passed since the jury in
citing OEC 404(4), defendants still have at least
Washington County convicted Mr. Johns and it
three grounds to argue in support of exclusion: (1)
is time to re-examine State v. Johns in light of
the evidence is not “relevant” for a non-character
subsequent legislation and case law.
purpose and violates defendant’s due process rights;
Pursuant to Johns, when the state seeks
(2) the evidence should be excluded by OEC 404(4)
admission of a defendant’s prior bad acts to show
(c) and (d) because in this case in order to provide
intent, the trial court must consider, and make
Continued on next page.
a record of its findings on, five factors: (1) the
proponent’s “need” for the evidence; (2) “how
clearly the proponent has proven that the defendant
OCDLA member David Degner is a staff attorney with the
Office of Public Defense Services in Salem.
committed the uncharged act”; (3) the “strength or
10
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defendant with due process, the court must balance the
probative value of the evidence against its potential for unfair
prejudice; and (3) OEC 404(4) unconstitutionally allows
the state a benefit that is not given to criminal defendants
because, by its terms, it applies only to criminal defendants
and not to witnesses for the state.

need to be fact specific addressing the concerns set out
in Johns, as well as stressing the unfair prejudice of the
evidence sought to be excluded.

Fundamental Fairness and Due Process
OEC 404(4) only applies against criminal defendants.
There is no reciprocal provision that allows a criminal
defendant the same benefit when presenting evidence
against a witness for the state. In Wardius v. Oregon,16
defendant Wardius did not give notice of his alibi witnesses
and was precluded from calling an alibi witness as well
as mentioning alibi evidence in his own testimony. The
United States Supreme Court held that a requirement in
Oregon that defendants give the state advance notice of
their alibi witnesses violates fundamental fairness and
due process: “We hold that the Due Process Clause of the
Fourteenth Amendment forbids enforcement of alibi rules
unless reciprocal discovery rights are given to criminal
defendants.” Defendants should object to the application
of OEC 404(4) on grounds that it denies defendants due
process and fundamental fairness because defendants have
no “reciprocal” or concomitant right to the same advantage
enjoyed by the state under the rule.
Mr. Johns remarried while in prison, was released and
sent back to New Zealand more than 10 years ago. His case
is still one of the most cited cases in Oregon. OEC 404(4)
has made it easier for the state to inform the jury about a
defendant’s bad character, but defense attorneys still have
tools to fight against admission of “unfairly prejudicial”
evidence. Johns sets out five factors to argue against
admission. Don’t concede any factor. The Constitution is still
there to help insure your client is tried on the acts that led to
the charge, not on evidence of prior acts that offer little other
than evidence of a defendant’s bad character. If all else fails,
a request under OEC 105 for a contemporaneous limiting
instruction can go a long way to protect your client from
conviction.17
Note: For help in drafting a motion to suppress prior bad
acts evidence that addresses the due process arguments set
out here, refer to Deputy Public Defender Erik Blumenthal’s
excellent argument in State v. Duderstadt, available in the
OCDLA’s online legal document library under both Evidence
and Constitutional Issues, as evid-021/evid-022 and
const-021/const-022. The brief is also in Appellate Briefs as
app-06-05, and app-13-08.

Relevance and Due Process
OEC 401 allows the admission of evidence that has
“any tendency” to prove a material fact “more probable or
less probable than it would be without the evidence.” In
the context of OEC 404(3), bad acts evidence is admissible
when it satisfies OEC 401 and is admissible for a noncharacter (or “logically relevant”) purpose, such as motive,
intent, plan, etc. Evidence that has any logical relevance
to prove guilt is admissible.9 Logical relevance requires the
state to show some relevance other than showing defendant
to be the kind of person who is likely to commit the charged
crime.
Since the enactment of OEC 404(4), the state insists that
OEC 403 is no longer part of the methodology to determine
admissibility under OEC 404.10 The state’s position is that
prior bad act evidence that is logically relevant is always
admissible without reference to its potential for unfair
prejudice. However, the Court of Appeals has held that pure
propensity evidence is irrelevant under a traditional Johns’
analysis, upholding a trial court’s exclusion of prior bad
acts evidence against the state’s claim that it was admissible
under OEC 404(4).11
Looking for a constitutional basis to exclude prior
bad acts evidence, defendants have argued that admission
of unfairly prejudicial prior bad act evidence should be
excluded as a violation of the Due Process Clause of the
Fourteenth Amendment. Most recently in State v. Chavez12
the Court of Appeals held that its decision in State v.
Berg13 precludes the argument that a 403 balancing test
is necessary “in every criminal case” to afford a criminal
defendant due process. Thus it appears that the due process
door may still be ajar in the Court of Appeals on an “as
applied” basis. Further, the Oregon Supreme Court, as
well as federal appellate courts,14 could find a due process
violation when the state proves its case through unfairly
prejudicial prior bad act evidence that nevertheless satisfies
the low standard of logical relevance for admissibility as
provided in OEC 404 (4).15
If, after considering the other factors set out in Johns, the
court exercises its discretion and admits bad acts evidence
without reference to OEC 403, defendant’s objection should
be based on the lack of an OEC 403 balancing test in this
case where the probative value is outweighed by the unfair
prejudice to defendant which deprives defendant of due
process. To have a chance to prevail, defendant’s objections
The Oregon Defense Attorney

Endnotes

1 76 Or App 448, 458, 709 P2d 1121 (1985).
2 OEC 404(3) precludes a prosecutor from introducing evidence of an
accused’s other crimes “to prove the [accused’s bad] character…in order
to show that the [accused] acted in conformity therewith.”

Continued on next page.
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APPELLATE PERSPECTIVE Continued from
previous page.
3 OEC 403 provides in pertinent part: “Although
relevant, evidence may be excluded if its
probative value is substantially outweighed by
the danger of unfair prejudice[.]”
4 301 Or 535, 725 P2d 312 (1986).
5 In State v. Hampton, the court addressed
admissibility of prior bad acts to show a
defendant’s motive, and in State v. Pinnell,
the court allowed modus operandi evidence
to prove identity of the perpetrator, both of
which involve a somewhat similar methodology as Johns.
6 Johns, 301 Or at 557-59.
7 ORS 40.170.
8 State v. Shaw, 338 Or 586, 113 P3d 898
(2005).
9 Johns, 301 Or at 548 (Oregon’s inclusionary
rule…allows judges to resort to any theory
of logical relevance. Only evidence offered
solely to prove character and that the person
acted in conformity therewith is excludable);
see State v. Panduro, 224 Or App 180, 197
P3d 1111 (2008).
10 State v. Leach, 169 Or App 530, 537, 9 P3d
755 (2000), rev den, 332 Or 632 (2001).
11 State v. Dunn, 160 Or App 422, 981 P2d 809
(1999). But see, State v. Pierce, 189 Or App
387, 76 P3d 172 (2003) (remanding case
because trial court failed to conduct OEC 403
analysis on the record).

12 ___ Or App ___, ___ P3d ___ (June 10, 2009).
13 223 Or App 387, 397, 196 P3d 547 (2008).
14 The US Supreme Court has held that admission of evidence can render a trial so
fundamentally unfair as to violate due process.
Dowling v. United States, 493 US 342, 352,
110 S Ct 668, 107 L Ed 2d 708 (1990) (The
question is whether the introduction of bad
acts evidence is so extremely unfair that its
admission violates “fundamental conceptions
of justice.” Citing United States v. Lovasco,
431 US 783, 790, 97 S Ct 2044, 52 L Ed 2d
752 (1977).). However, it has not ruled on
whether pure propensity evidence violates due
process, leaving that decision for another day.
See Estelle v. McGuire, 502 US 62, 69, 75 n 5,
112 S Ct 475, 116 L Ed 2d 385 (1991). Lower
federal appellate courts have found a due
process violation when there is no relevance
to prior bad act evidence other than to show
defendant’s propensity. McKinney v. Rees,
993 F2d 1378 (9th Cir 1993), cert den, 510 US
1020, 114 S Ct 622, 126 L Ed 2d 586 (1993);
Henry v. Estelle, 993 F2d 1423 (9th Cir 1993);
Windam v. Merkle, 163 F3d 1092, 1103 (9th
Cir 1998).
15 See United States v. Enjady, 134 F2d 1427
(10th Cir 1998) (court did not find a due
process violation for propensity evidence in
a sexual assault case as allowed by FRE Rules
413 and 414, because FRE Rule 403 allowed
the court to exclude the evidence).

16 412 US 470, 93 S Ct 2208, 37 L Ed 2d 82
(1973).
17 For examples of “plain English” limiting
instructions see Thomas J. Leach, Propensity
Evidence, 68 Tenn L Rev 825 (2001).

NEED CLE CREDITS?
View a list of OCDLA seminars
and credits, including specialty
credits at www.ocdla.org/cart/
archivebrowse.cfm. To qualify for
credit, you must either attend the
seminar, or purchase both written
and audio materials. Allow 7–10
days for shipment of your order.

The OCDLA

Search and Seizure Manual
An OCDLA Original:
• Now in its 5th edition, edited by Bob Homan

• Includes all cumulative case law updates since 2002
• NEW — Appeals

• NEW — Federal Issues

• Substantial changes on CONSENT and VEHICLE STOPS

Free
January 2009 update included!
Featuring cases on extended stops, concealed weapons and more
and the Oregon Search & Seizure Memorandum.
Order your copy today!

Available to OCDLA
members for $245
($295 nonmembers).
Order online at
www.ocdla.org
or call 541.686.8716.

FREE SHIPPING
July/August 2009

12

The Oregon Defense Attorney

Survival Tip
By Cate Wollam

The M57 Effect

Board Perspective

I

finished up a two-week–plus trial today, and as I finished
I realized that I have put off my other clients, imposed on
my staff, spit at my children and grandchildren, kicked the
dog and inflicted my foul temper on my husband. I think I
do this every time I have a lengthy trial, because I do not
sleep, eat right or get appropriate exercise. I don’t read
anything that looks like fun. I do nothing to make myself
healthy and strong, but rather a lot of just plain neglecting
my body and my soul. Each night I go over the testimony
from that day and each morning I polish the direct or cross
of that day’s witnesses. I don’t recommend it as a way to
live, but if the time comes that I neglect the client instead
of myself I will need to find another way to make a living.
All that said, it is the lack of exercise that bothers me
the most. It is what I do for myself that gives back the most
in terms of health benefits. I sleep better and have fewer
panic attacks, my stomach is less often upset, I am stronger
and have much more stamina. Without the exercise I feel
as though I need a nap in the middle of the afternoon, and
if the prosecutors ever figure that out they will start sliding
in all the questionable stuff while I am asleep at the switch.
When young law students come to my office to work I
tell them that they must graduate and pass the bar first and
give me work time second. I will not complain that they
need time to get a paper in or to study. I also tell them that
they know enough to pass the bar. The question is can they
regurgitate it? If they do not have enough stamina to sit
and write with a clear head for two solid days they are not
going to get there. That is the same question I have at trial.
I know enough to get all the way through the trial in an
appropriate fashion, but am I strong enough? Fortunately
most of my trials do not last as long as this one, and
therefore don’t interfere with my fitness program. If you
are looking, you will see me at the gym or walking to work
(two miles) or walking the waterfront during lunch hour
again beginning now, and my resolution (again) is not to
let this happen to me (again).
So, to all of you young hot dog litigators, don’t give up
the exercise program. It tends to be the first place you go
looking for more time when the stress starts to hit hard and
it is in fact the last place you should steal the time from.
I’m working hard at taking my own advice.

Editor’s Note: See page 6 for a review of
legislative action affecting M57.
On July 1, I will have started a two- or
three-day trial that I should lose.
I am not trying it because my client
says he is not guilty. I am trying it because
last year this was a 13- or maybe a
26-month case. This year it is a 60-month
with no AIP case. Little difference there? We
call it Ballot Measure 57. The client would
have accepted a 26-month offer, even with
no AIP, but not a 60-month offer.
The alleged facts of the case are that
meth addict/bipolar client breaks into cars
and steals whatever isn’t nailed down. He
had several credit cards belonging to three
different victims on him before breaking
into a car belonging to a personal trainer.
Trainer saw the break-in, beat the crap out
of client and sat on him until the police
arrived. They searched him and found all
of these credit cards that have been stolen
from other victims but that client has not yet
had a chance to either use or sell. Client is
nearly 40 years old with a record of doing
this sort of thing many times.
I ran the scenario by a number of folks
outside the business, folks I play golf with,
parents and grandparents of children my
grandkids play with, you know the drill. I got
a low sentence recommendation of 60 days
and a high one of a year and a day. Based on
my informal poll I believe that the public has
no real notion of what Measure 57 does or
what it will cost. Based on the BM 57 offers
I have been receiving, I believe that the DAs
think they have a mandate.
My clients are now asking me to try all
of these cases as they come up. The “offers”
are so over-and-above anything I have seen
before for property crimes that there is truly

OCDLA member Cate Wollam is a staff attorney with Multnomah
Defenders, Inc. in Portland. She was elected President of the Board of
Directors at the June Annual Conference and will begin writing
“The View From Here” in the September/October issue.
July/August 2009
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no incentive to rush right out and take them.
The DA on the case I just described asked
Continued on next page.
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M57 Continued from previous page.
me why I was trying the case when the

ONLINE JOB SEARCH
Job List & Résumé Posting

client was caught in the act. After all, I
couldn’t possibly win it. My response was

www.ocdla.org

that it would not be the first case I ever lost
(or the last) and that one of the reasons to
try a case was that the client felt that the
offer was not a “bargain.” (Remember, a
plea bargain is not a bargain if only one
side is giving something up. We are giving
up our right to go to trial and put the state
to its burden of proof. They are giving up,
apparently, nothing.) I spoke with Dan
Cross, former president of the OCDLA and
a member of the private bar, about what I

NEW! CLE Summary Online
OCDLA has created an online view of your personal CLE
attendance and purchases. Here’s how to review your
personal CLE Summary:

think should happen with these cases. Dan
said he encourages the clients he has to try
these cases for the same reasons I do, even
if he has to refer them to the Modest Means
Program of the bar to help them find a
lawyer they can afford. The offers will not
improve until the DAs are in trial every day
on cases that would have pled if the offer
had been reasonable.
So this is my challenge and my call to
action: Encourage your clients to try those
cases. In some, the state will fail to meet
its burden. You will win some counts on
others. Judges will reduce the sentence
from the DA’s recommendation on others.
All of these things are small victories. They
set the stage for the possible big victories
when both the DAs and the legislature see

isit OCDLA’s home page and click on the CLE Summary
	VOnline
link.

 Log-in with your username and password.
the CLE Summary link and you’ll see your OCDLA 		
 Click
CLE activity from 2006 to the present.
 You can use the drop-down menus to further refine your
search.

Notes field indicates whether you purchased materials
 The
or audio, or if this was a speaking gig.
If you experience any problems, please contact OCDLA staff.

the entire cost of Measure 57 and decide
that we can’t afford it.
			

— Cate Wollam

Measure 57 Update
Measure 57 will remain in full effect until February 15, 2010, when its full implementation will be suspended (with a
few exceptions) until January 1, 2012. During that 2-15-10 to 1-1-12 period, Measure 57 will remain effective only for
those who commit identity theft against persons over 65, those who deliver a controlled substance of any amount to a
minor, and those who sell substantial quantities of a controlled substance. No later than January 15, 2010, each of the
36 district attorneys will provide a report to the Criminal Justice Commission on the numbers of persons charged and
sentenced under Measure 57, and CJC shall prepare a report to the legislature. In effect, the February, 2010 legislative
session will present the district attorneys with an opportunity to argue that the forecast of numbers and costs associated
with Measure 57 were over-inflated and that Measure 57’s provisions should not be suspended but remain in full effect.
Assuming that no changes are made in the February session, the phase-in provision sunsets on January 1, 2012, and
Measure 57 is scheduled to go back into full implementation.
The Oregon Defense Attorney
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OCDLA Membership Renewal
❐ Life Member / One time $5000 membership fee.
❐ Sustaining Member / $350/year
❐ Regular Member, bar entry 2005-2008 / $155/year
❐ Regular Member, bar entry 2004 or earlier / $245/year
❐ Professional Nonlawyer / $115/year
❐ New Bar Admittee (2009) / $50 for first year
❐ Law Student Member / $10/year
❐ PAC Contribution. I would like to contribute $___ to the OCDLA PAC.
Name_ ____________________________ Email_ ______________________Phone________________________
Mailing Address_____________ City, State, Zip_ ___________________________________________________
❐ Check enclosed (payable to OCDLA) in the amt of $_____.
❐ Charge my VISA/MC/AmExp/Discover Card $_____. Card No____________________________________
Exp. Date ______ Billing Zip _______,Name on Card _______________________________CVC#_______
Return form with payment to OCDLA, 96 East Broadway, Suite 5, Eugene, OR 97401.
OCDLA is a 501(c)(3) tax exempt organization. The OCDLA/PAC is a separate entity. Call us at (541) 686-8716.

2009–2010

OCDLA's Trial Notebook

2007 Edition – Revised and Updated
Edited by Robert S. Raschio
New Chapters:
Demurrers, Mistrial, and Issue Briefing
Plus:
• Trial Court Rules • Discovery
• Defenses • Exhibits/Creative Technology
• Motions in Limine • Jury Selection
• Opening Statements
• Cross Examination/Prior Statements
• Making a Record/Offers of Proof
• MJOA • Defense Witnesses
• Experts • Closing Argument
• Jury Instructions
• Motions for New Trial/Arrest of Judgment
$175 members ($225 nonmembers) • available at: www.ocdla.org

The Oregon Defense Attorney
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30th Anniversary Conference
Monte Carlo Party and Silent Auction

OCDLA Executive
Director John Potter
takes the first bite of
the Association’s 30th
birthday cake.

The Friday Night Monte Carlo Party was even more fun than last year’s, with video horse racing
added to the Monte Carlo “casino,” a tiki ice sculpture flowing with a Stockholm martini cocktail,
another incredible array of desserts including a mouth-watering OCDLA birthday cake arranged as
a stack of books with clever titles, and DJ Dave Star spinning great tunes. He even played “Beat It”
before Michael died.
The party is so big we outgrew the space of the Three Sisters Ballroom, so the silent auction
tables were placed in the den area of the conference center. Quite a few guests chose to hang out
in this area while bidding, and the whole conference center was quite festive.
The night raised over $9000 for OCDLA legislative efforts, between the silent auction, guest
tickets, and purchasing funny money for chips at the Monte Carlo tables. Players converted their
chips to raffle tickets at night’s end for the chance to win a prize. The lucky winners were: Victory
Walker, Eldorado Casino two-night getaway; Justice Bill Riggs, Atlantis Casino two-night getaway; and
Pat Arneson, Greg Karpstein, and Kim Devault (a super volunteer at the front door), $200 American
Express cards. Congratulations!

Auction Donors
Thanks to the following businesses
and law firms who donated to the
silent auction:
Atlantis Casino Resort, Reno
Bandon Dunes Golf Resort, Bandon
Bendistillery Sampling Room, Bend
Best Western Agate Beach Inn,
Newport
Best Western Hood River Inn,
Hood River
Eldorado Hotel & Casino, Reno
Mariner Square, Newport
Marine Discovery Tours, Newport
Mallon & Lamborn, P.C., Burns
Mount Bachelor Village, Bend
OCDLA
Oregon Bach Festival, Eugene
Oregon Shakespeare Festival,
Ashland
Portland Opera, Portland
Pro Drive Driving School, Portland
Reustle Prayer Rock Vineyards,
Roseburg
Seventh Mountain Resort, Bend
Southern Oregon Public Defenders,
Grants Pass
Tambor Tropical Resort, Salem
The Benson Hotel, Portland
The Mill Casino Hotel, North Bend
The Riverhouse, Bend
July/August 2009

Watching a horse race.

Waiting for a chilled
Stockholm martini
cocktail to flow through
the tiki ice sculpture.
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First Annual All in the Family Craft Fair
Nine crafters displayed their wares at OCDLA’s first All in the Family Craft Fair. Crafters reported an overwhelmingly positive response. For most, this was their first foray
into craft fairing. Thank you to: Alan Norris, Marie Desmond, Jack Harris, Andrew
Robinson, Dawn Andrews, Jaime Plummer, Kathy Sybrant, Karin DeDona, Paige
Vanlaningham, and Scott Leonard for setting up your craft shops at the barbecue.

Auction
Donors
Thanks to the following
individuals who donated to
the silent auction:
Dawn Andrews, Portland
Russell Barnett, Portland
Gary Berlant, Grants Pass
James Britt, Portland
Erik Bucher, Portland
Ann Christian, Vancouver
Hugh Duvall, Eugene
Laura Fine, Eugene
Jim Fritz
Javier Gonzalez, Eugene
Ben Hays, Taiwan
Greg Hazarabedian,
Eugene
Gordon Mallon, Burns
Zack Mazer, Salem
Todd McCann, Salem
Randy Molina, Gresham
Frank Moro, Eugene
Lindsay Partridge, Salem
John Potter, Eugene
Rob Raschio, The Dalles
Michael Rees, Portland
Andrew Robinson, Portland
Tony Rosta, Eugene
Susan Russell, Portland
Greg BScholl, Hillsboro
Ryan Scott, Portland
Tahra Sinks, Salem,
Ellen Stenard, Portland
Karen Stenard, Eugene
Paige Vanlaningham,
Rickreall
Bill Warnisher, Eugene
Cate K. Wollam and Aaron
Greenberg, Portland
The Oregon Defense Attorney

17

July/August 2009

30th Anniversary Conference
The Intoxilyzers Play the Thursday Barbecue

From left to right band members are: Jim Fritz, Eugene, on bass and backup vocals; Bill Warnisher, Eugene, guitar, backup vocals;
Javier Gonzalez, Veneta, drums/percussion; Gary Berlant, Grants Pass, mouth harp, lead and backup vocals; Tony Rosta, Eugene,
guitar, backup vocals; and Randy Molina, Portland, guitar, lead vocals.

Fun and Friends
Thanks to our barbecue volunteers: Gordon Mallon, John Lamborn, Russell Barnett,
Bronson James, Cate Wollam, Aaron Greenberg, John Tyner, David Audet, Bob
Thuemmel, Rob Raschio, Dawn Andrews, Sandra McLarrin, Bill Lovelace, Francis
Lovelace, Kim DeVault and James von Hippel.

2009 Exhibitors
Chromosomal Laboratories, Inc.,
Phoenix
Data Discovery, Beaverton
Tom Cronkrite, TravelPro, Tigard
Miller Computer Group,
Clackamas
WHA Insurance, Eugene
Annie Bloom’s Books, Portland, Kafka
Comes to America by Steve Wax
July/August 2009
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Fourth Annual Texas Hold ’Em Tournament
The longest and most successful tournament to date was held Thursday evening,
June 18. Thirty-four players began the night, but by 11:30 p.m. the winner’s
circle was decided.

Scholarship Donors
Thanks to the following who donatd to the
Annual Conference Scholarship Fund:

Individuals

First Place: Rob Raschio
Second: William Brennan
Third: David Celuch
Fourth: Brian Starns
Fifth: Barry Engle
Thanks to all who played. Over $4500 was raised to support OCDLA.

Paul E. Aubry, Portland
Kenneth A. Bardizian, Baker City
Katherine O. Berger, Portland
Janet M. Boytano, Albany
Daniel J. Casey, Portland
Ann S. Christian, Vancouver
Daniel L. Cronin, John Day
David C. Degner, Salem
Christopher Eggert, Keizer
Jenifer Feinberg, Medford
Laura A. Fine, Eugene
Marc P. Friedman, Eugene
Steven H. Gorham, Salem
Michael A. Greenlick, Portland
Dennis A. Hachler, Pendleton
Gregory J. Hazarabedian, Eugene
Mark A. Heslinga, Keizer
Victor Hoffer, Mt. Angel
Jacqueline A. Joseph, Portland
Wayne Mackeson, Oregon City
Phillip M. Margolin, Portland
David T. McDonald, Portland
Teresa A. McMahill, Portland
Lynn M. Myrick, Grants Pass
Lynne B. Morgan, Portland
Lindsay R. Partridge, Salem
Susan Elizabeth Reese, Portland
James G. Rice, Portland
Ralph H. Smith, Bend
Jon G. Springer, Bend
Mary Shannon Storey, Salem
Philip W. Studenberg, Klamath Falls
Ingrid Swenson, Salem
Suzanne K. Taylor, Salem
Olcott Thompson, Salem
Walter J. Todd, Salem
L. Todd Wilson, Bend
Cate K. Wollam, Portland
Firms
Karpstein & Verhulst, P.C., Hillsboro
McCrea, P.C., Eugene
Mallon & Lamborn, P.C., Burns
Wright Van Handel & Flaherty LLP,
Bend

The Oregon Defense Attorney
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30th Anniversary Conference
New Board Members / Officers Elected

Five new members joined OCDLA’s Board of Directors, and one member was re-elected at the
Annual Conference. OCDLA’s private bar membership elected: Jesse Coggins, Coos Bay, District 3
seat; David McDonald, Portland, District 5 seat; and Tahra Sinks, Salem, re-elected to the District
6 seat. Board members appointed by their public defender offices were: Eric Johansen, Salem,
Office of Public Defense Services; Marie Desmond, Eugene, Public Defender Services of Lane
County; and Paul Beneke, Medford, Southern Oregon Public Defender Inc. The board elected
Cate Wollam, Portland, Multnomah Defenders, President; Rob Raschio, The Dalles, District 1, Vice
President; and Dawn Andrews, Portland, Metropolitan Public Defenders Office, Secretary.

CLE / Speakers

A stellar CLE program meant a packed tent every day of the conference. Thank you to the Education
Committee and program coordinator and committee chair Ryan Scott for a fantastic program.

David McDonald discusses a plea agreement
with his attorney, Noah Horst, in a highly
entertaining ethics presentation spearheaded
by Emily Simon. Judge Ken Walker presided.

Door Prize Donors
Thanks to the following who donated door
prizes:

Alpenglow Cafe, Bend
Annie Bloom’s Books, Portland
Data Discovery, Beaverton
New York City Sub Shop, Bend
Oregon Coast Council for the Arts,
Newport
Outback Steakhouse, Bend
Pine Tavern Restaurant, Bend
Pizza Mondo, Bend
Silver Moon Brewing, Bend
The Gallery Restaurant & Bar, Sisters
Widgi Creek Golf Club, Bend
July/August 2009

Pamela Mackey spoke
on preparing clients
to testify and pretrial
motions.

Steve Wax wrapped
things up Saturday
morning with “Fighting
for Justice from
Portland to Peshawar.”

Cate Wollam, OCDLA’s
incoming Board President,
moderated the closing day
of the conference.

Ingrid Swenson, OPDS
Executive Director,
delivered budget news.

First-Timers Reception and Job Fair
The First-Timers Reception brought together new folks and experienced folks to
chat and network informally. As part of OCDLA’s first “Job Fair,” public defender
office representatives were also available to answer questions and inquiries.

Maui Raffle
Congratulations to Phil Wiseman of Salem for being the lucky winner of OCDLA’s
2009 raffle. A word to the wise: Board member Tahra Sinks sold him the winning
ticket, keeping the streak alive that we’ve seen for the past many raffles: the
winning ticket has been sold by a Board member! So next time your Board
member is coming around with tickets in hand, don’t pass up the opportunity to
beat the odds and buy the winning ticket! This year’s raffle raised $7730 for our
legislative effort.
So in case you weren’t keeping track, that’s $16,730 minimum donated by
you, the members, to keep OCDLA’s legislative effort vital. Thanks, everyone!
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OCDLA Sunny Climate Seminar and Travel Registration

November 8–12, 2009 / Sheraton Maui Resort and Spa, Maui

$899 hotel &
travel package,

per
person double occupancy
from Portland, includes:

• Roundtrip airfare from
Portland to Maui (call Tom
Cronkrite at TravelPro,
1-866-611-3785 or
971-732-7816 or email
tomtravel@comcast.net) for
details on departures from
other cities.
• Four nights at the luxurious
Sheraton Maui Resort and Spa
in an ocean view room
• Free internet in guestrooms
• Free self-parking
• Free local phone calls
• Free in-room coffee
• Free shuttle service to Lahaina
• All airport fees and hotel taxes

$395 CLE registration
fee includes:

• Seminar admission, Nov.10
• Written materials—hardcopy &
CD
• Six hours of CLE credit
(6.5 in Oregon)
• Lunch
• Refreshments at breaks

Travel Deposit

A deposit of $250 per person
is required to reserve your
travel package. Full payment due
September 8, 2009. Airfare is
subject to change until travel
package is paid in full.

Who can attend the CLE?
The CLE is open only to OCDLA
members, other defense lawyers
and those professionals and
law students directly involved
in the defense function. The
hotel and travel package is open
to all family and friends of CLE
attendees.

Please Print

______________________________________________________________________________
Full Legal Name
Name for Badge
______________________________________________________________________________
Law Firm (if applicable)
______________________________________________________________________________
Mailing Street Address
______________________________________________________________________________
City
				
State				
Zip
______________________________________________________________________________
Phone (w) (
) 		
(h) (
)
______________________________________________________________________________
Fax 					
Email

1. Travel Package / Deposit / Payment. Full payment ($899 ppdo from Portland, call about
other departure cities) due September 8, 2009. Reserve early. Limited space. I (we) plan to leave
from the following city: ____________________. Airfare subject to change until travel paid in full.
Name(s) of additional people staying in room (i.e., spouse, partner, children, friends, etc.):
1. _________________________ 2. __________________________ 3. _______________________
Pay by Check (Make check payable to TravelPro)
p ___ people x $250 per person deposit = $ ______ enclosed.
p I am paying for travel in full: ____ people x $ _____ each = $______ enclosed.
Pay by Credit Card

p ___ Charge my credit card in the amount of $250 deposit x ____ people = $ _____.
p I am paying for travel in full: ____ people x $ _____ each = $______ enclosed.

VISA/MC/AmEx/Disc Card no.: __ __ __ __ __ __ __ __ __ __ __ __ __ __ __ __
Name on Card: _________________________Exp. Date: _________ Billing Zip Code __________

Options

p Contact me about: __ arriving up to three days early and/or __ staying three days later.
Travel Cancellation. The airline portion of the travel package is nonrefundable. In addition, any
cancellation after September 8, 2009 will be assessed a $250.00 cancellation fee in addition
to non-refundable airline costs. Airfare subject to change until travel paid in full.

2. CLE Seminar Registration, $395 — Tuesday, November 10
Pay by Check (check payable to OCDLA but mail to TravelPro)
p ___ seminar attendees x $395 per person = $ ______ enclosed.
Pay by Credit Card

p Charge my credit card for ___ seminar attendees x ____ $395 = $ _____ enclosed.
VISA/MC/AmEx/Disc Card no.: __ __ __ __ __ __ __ __ __ __ __ __ __ __ __ __
Name on Card: ________________________Exp. Date: _________ Billing Zip Code __________
Seminar Cancellation. Seminar cancellations made by October 8 will receive a refund less a
$25 cancellation fee. No-shows will be sent the written material and audioCDs.

3. Total Enclosed.
$_____ Travel Deposit or Full Payment (check payable to TravelPro)
$_____ Seminar Payment (check payable to OCDLA)
$_____ TOTAL Enclosed.

CLE Financial Assistance. Contact OCDLA, (541) 686-8716, by September 8 concerning partial
CLE scholarships or creative payment arrangements

REGISTRATION — Travel/Hotel Package & CLE. Mail form to: TravelPro/Attn: Tom Cronkrite, 12278 SW Millview Ct, Tigard, OR
97223 / Fax form to TravelPro: (503) 296-5886
The Oregon Defense Attorney
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Email: tomtravel@comcast.net / Call Tom Cronkrite at: 1-866-611-3785 or (971) 732-7816.
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State v. Bradon Michael
McGuffy

Reese’s Pieces

By Susan Elizabeth Reese

Case: State v. Bradon Michael McGuffy
Defense Counsel: Robert Graham
Trial Date: Late May, 2009
Court: Josephine County Circuit Court
Judge: Michael Newman
Prosecutor: Rachel Burgess, special prosecutor
from Jackson County
Charges: Encouraging Child Sex Abuse in the First
Degree (25 counts)
Verdict: Not guilty on all counts after trial to the
court

B

radon McGuffy, a young man who worked at
a local fast-food restaurant, downloaded over
500 digital images depicting child pornography
to his personal computer. After viewing them in
the privacy of his own apartment, he deleted the
images – or so he thought.
At some point later, a former girlfriend who
had been staying with him helped to move both
her belongings and his out of the apartment which
they needed to vacate. In Mr. McGuffy’s belongings, she found a journal containing stories which
involved graphic sexual fantasies about young girls,
as well as cut-outs of adult pornographic magazines. Concerned (she and Mr. McGuffy had had
a young daughter together*), she took the writings
to the Jackson County Sheriff’s Office. The officers
reviewed the stories, determined that they were
simply fantasy, and chose not to pursue any charges
involving the writings. They did, however, ask
whether Mr. McGuffy had a computer. The woman
acknowledged that he did and gave her consent for
deputies to seize and analyze it.
The sheriff’s computer analyst reviewed the
hard drive and found the pornographic images
remaining on the personal computer. Some of the
material was in “free space.” Other images were in
a default “systems” file, even though Mr. McGuffy
* This young woman had lost custody of her daughter to DHS.
According to Mr. McGuffy’s counsel, she may have been
trying to spend time with Bradon McGuffy, the child’s father,
in hopes that he would have a chance to gain custody and
thereby provide more parenting time for her.
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had tried to delete the items. The “systems” file
in particular was something about which most
unsophisticated computer users are unaware and
would not know how to find. Nevertheless, this was
enough for officers to arrest Bradon McGuffy.
Mr. McGuffy filed a pretrial motion to suppress the search and seizure of his computer. Judge
Newman ruled that his telling his former girlfriend
that she could “take care of my stuff” for him was a
sufficient award of control over the hard drive that
she could give consent to officers for its seizure and
search.
After losing the motion to suppress, Mr.
McGuffy and defense counsel Graham decided that
a trial to the court would be the best option.
The state claimed that Mr. McGuffy had violated ORS 163.684, which makes a person guilty of
encouraging child sexual abuse in the first degree if
a person knowingly duplicates, prints, or disseminates a visual recording of sexually explicit conduct
involving a child or possesses such matter with the
intent to duplicate, publish, print or disseminate
it. The state argued that simply downloading the
material from the Internet constituted “duplication”
under the statute, and nothing else was required to
prove a violation.
In support of its position, the state cited State
v. Betnar, 214 Or App 416 (2007). In that case, the
defendant had been convicted of 199 of 200 counts
of encouraging child sexual abuse in the first degree
after officers found sexually explicit photographs,
floppy disks, and CD ROMS, as well as images on
a computer hard drive in the defendant’s home. In
affirming Mr. Betnar’s conviction, the Court of Appeals noted,
Although the statute is concerned with the
harm caused to children by sexual abuse,
the original abuse is not itself an element
of the crime. Rather, the statute captures
conduct that exploits the abuse and makes
Continued on next page.
OCDLA Life Member Susan Elizabeth Reese practices law in
Portland. She serves on OCDLA’s Education Committee.
OCDLA member Robert Graham is a staff attorney with
Josephine Co. Def. Lawyers Inc in Grants Pass.
If you have an item for “Beautiful Words” or “Reese’s Pieces”
submit it to Susan Elizabeth Reese at aquit@aol.com.
The Oregon Defense Attorney

After denying a motion for judgment of acquittal at the
close of the state’s case, the court then found after the close
of all the evidence (even though the defense had offered no
evidence) that Mr. McGuffy was not guilty of the Class B
felony. The court noted, however, that he would have found
Mr. McGuffy guilty of violating ORS 163.686, encouraging
child sexual abuse in the second degree, but that statute was
neither charged nor the subject of proof and argument by the
state. After the court, finally, found Mr. McGuffy not guilty of
the charges, he was released after spending eighteen months
of his life in the county jail.

Reese’s Pieces Continued from previous page.

that conduct unlawful, much in the same way that
other criminal statutes make conduct unlawful after
the actus reus (the criminal act) of the underlying
offense is committed.
214 Or App 425 (emphasis in original). Mr. McGuffy’s
position, however, was that the state should have charged
him under ORS 163.686, encouraging child sexual abuse in
the second degree, which could be established by proving
that a person knowingly possessed or controlled any photograph or other visual recording of sexually explicit conduct
involving a child “for the purpose of arousing or satisfying
the sexual desires of the person or another.” Defense counsel
Graham argued that ORS 163.684 required something more
than simply downloading or possessing a digital image with
the intent to use it for sexual gratification.
Judge Newman analyzed the Betnar opinion, terming
it “not well reasoned.” Nonetheless, he distinguished the
case by pointing out that there the state had evidence the
defendant had made copies or intended to make copies of
the downloaded material. This was shown by the presence of
the CD ROMS and floppy disks. Judge Newman agreed that
simply downloading these images was insufficient; the state
needed to prove something in addition to establish proof that
the violation was the Class B felony of encouraging child
sexual abuse in the first degree.

NEW

Membership Profile Updates

You can now update your contact information including
mailing address, phone, and email address, occupation/
field and areas of interest directly on the ocdla web site.
• Navigate to the Profile page using the link on OCDLA’s
home page.
• Log on to the web site with your username and
pasword
• Enter the new information in the appropriate field and
click UPDATE.
• Remember to log out.
Contact OCDLA staff if you have any problems.

1000 pages packed with tips & strategies from the best!
NEW — DMV Hearings chapter
NEW — Boating and Biking Under the Influence chapters
NEW — Intoxilyzer 8000 – chapter, studies, source code
litigation, Operator's Guide & more

Plus — in-depth updates on Diversion, Felony DUII,
Sentencing & more.

Pays for itself with every case!
Members — $245. A steal.

www.ocdla.org / 541.686.8716

Ninth ed.,
edited by Cate Wollam
released January 5, 2009

FREE SHIPPING

The DUII Trial Notebook
The Oregon Defense Attorney
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Welcome, New Members
Regular Members
J. Brendon Alexander, Bend
Colin G. Andries, Portland
Kate Badenoch, Portland
Alyssa R. Bartholomew, Medford
Kurt C. Bendixsen, Hermiston
Alexis Bishop, Salem
Meghan S. Bishop, Hillsboro
Laura Frikert, Salem
Ryan Gifford, Cottage Grove
Tiffany A. Harris, Portland
Michael Hess, Beaverton
Jeff R. Johnson, Eugene
William C. Knox, Clackamas
Ernest G. Lannet, Salem

Since April 22, 2009

Our Members

Thank You, OCDLA Life Members
Leeon F. Aller, Roseburg
M. Janise Augur, Eugene
Richard Lee Barton, Portland
Kelly R. Beckley, Eugene
John E. Bennington, Eugene
James E. Bernstein, Oregon City
Pat Birmingham, Portland
Timothy M. Bowman, Portland
Enver Bozgoz, Klamath Falls
William S. Brennan, Portland
Claudia E. Browne, Grants Pass
Christopher Edward Burris, Oregon City
Peter J. Carini, Medford
David R. Carlson, Vale
Des Connall, Portland
Jenny Cooke, Oregon City
Richard L. Cowan, Salem
Richard A. Cremer, Roseburg
Constance Crooker, Portland
Mark Austin Cross, Oregon City
Michael D. Curtis, Portland
Jacques P. DePlois, Coos Bay
Chris W. Dunfield, Corvallis
Edward L. Dunkerly, Vancouver
Jay Edwards, Salem
Thomas L. Fagan, Eugene
Daniel L. Feiner, Portland
Paul M. Ferder, Salem
Laura A. Fine, Eugene
Steven H. Gorham, Salem
John M. Halpern, Jr., Eugene

Nonlawyer Members
Dana Brandon, Portland
Kelly W. Collins, Bend
Alice D. Ellis Gaut, Portland
Mitzi Miller, Portland
Brian Warner, Portland

Jennifer Meisberger, Portland
Joe Metcalfe, Eugene
Todd B. Newlin, Portland
Ryan W. Phillips, Hillsboro
Robert W. Rainwater, Eugene
Elizabeth J. Sher, Portland
Jason Short, Hillsboro
Ian J. Slavin, Portland
Holly Telerant, Salem
Peter R T Tovey, Hillsboro
Julio D. Vidrio, Dallas
Erick W. Ward, Bend
Alissa M. Weaver, Medford
Brandon Williams, Salem
Grant F. Yoakum, Hillsboro

Academic Members
Ginger Beck, Portland
Elizabeth Gregory, Portland
Borahm Kim, Portland
Meng Ouyang, Eugene
Catherine Scates, Portland
John Schlosser, Portland
Larry Richards, Bend
Condry Robbins, Portland
One-time membership fee (currently $5,000)

Chris Hansen, Eugene
Fredrick Hass, Portland
Gregory J. Hazarabedian, Eugene
John H. Hingson, III, Oregon City
Rush M. Hoag II, Eugene
Victor Hoffer, Mt. Angel
Robert C. Homan, Eugene
Bruce Howlett, Portland
J. Kevin Hunt, Oregon City
Steven Jacobson, Portland
Carter Kerns, Pendleton
Charles Kochlacs, Medford
Steven L. Krasik, Salem
Paul H. Kuebrich, Albany
Angie La Nier, Medford
Neil F. Lathen, Salem
Gordon Mallon, Burns
Phillip M. Margolin, Portland
Harris S. Matarazzo, Portland
Shaun S. McCrea, Eugene
David T. McDonald, Portland
James P. McHugh, Oregon City
J. Robert Moon, Jr., Baker City
Lynn M. Myrick, Grants Pass
Robert H. Nagler, Eugene
John W. Neidig, Portland
Lindsay R. Partridge, Salem
Robert N. Peters, Eugene
Paul S. Petterson, Portland
Michael Phillips, Eugene
David J. Phillips, Eugene

Thank You, OCDLA Sustaining Members
Robert L. Abel, Medford
James A. Arneson, Roseburg
Michael D. Barker, Corvallis
Ray Bassel, Hillsboro
Katherine O. Berger, Portland
Leland R. Berger, Portland
Thomas C. Bernier, Roseburg
Gary B. Bertoni, Portland
Marc D. Blackman, Portland
Whitney P. Boise, Portland
Thomas K. Coan, Portland
Mark C. Cogan, Portland
Jesse Coggins, Coos Bay
Richard David Cohen, Portland
Daniel A. Cross, Hillsboro
Rebecca R. Davis, Eugene
James B. Ehrlich, Tillamook
Peter B. Fahy, Corvallis
July/August 2009

Jenifer Feinberg, Medford
Richard E. Forcum, Bend
Marc P. Friedman, Eugene
James W. Gardner, Gold Beach
Kenneth C. Hadley, Baker City
David A. Hill, Eugene
Ronald H. Hoevet, Portland
Alan W. Karpinski, Portland
Daniel H. Koenig, Eugene
John B. Lamborn, Burns
James D. Lang, Portland
Rosalind Manson Lee, Eugene
Kenneth Lerner, Portland
John W. Lundeen, Lake Oswego
Wayne Mackeson, Portland
Duane J. McCabe, Bend
Robert J. McCrea, Eugene
Per C. Olson, Portland
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John Powers, Portland
Mark Rader, Ontario
Susan Elizabeth Reese, Portland
Forrest Reid, Albany
Beverly D. Richardson, McMinnville
Martha L. Roberts, Eugene
Ilisa H.R. Rooke-Ley, Eugene
Michael E. Rose, Portland
Janet Rosencrantz, Eugene
Robert M. Schrank, Eugene
Thomas S. Sermak, Eugene
Ross M. Shepard, Washington, DC
Steven J. Sherlag, Portland
Emily Simon, Portland
Geoffrey Squier Silver, Portland
Richard Smurthwaite, Eugene
Philip W. Studenberg, Klamath Falls
David G. Terry, Roseburg
Olcott Thompson, Salem
Bob Thuemmel, Portland
Walter J. Todd, Salem
William L. Tufts, Eugene
William Uhle, Portland
Monty K. VanderMay, Salem
Gregory E. Veralrud, Eugene
John C. Volmert, Eugene
Peter F. M. Warburg, Eugene
Kristen L. Winemiller, Portland
Richard L. Wolf, Portland
Valerie Wright, Bend
Annual membership fee ($350)
David M. Orf, Medford
Gerald K. Petersen, Corvallis
Ellen C. Pitcher, Portland
Bert A. Putney, Medford
John S. Ransom, Portland
Betsy A. Rawls, Hillsboro
David L. Rich, Hillsboro
Matt Rubenstein, Portland
Mark N. Sabitt, Eugene
Stephen R. Sady, Portland
Jonathan T. Sarre, Portland
Ralph H. Smith, Bend
Edmund J. Spinney, Springfield
David Stanley, Ashland
Marc Sussman, Portland
Jason E. Thompson, Salem
Raymond S. Tindell, Portland
Ann B. Witte, Portland
The Oregon Defense Attorney

CLASSIFIED ADS
Eugene Attorney Office Share

Sunriver Resort Rentals. Sleeps

Available. Go to http://www.856olive.

2–8, hot tubs, bikes. Call Rush Hoag,

com for information.

(541) 344-4125, 1-800-659-2761, www.
rush2sunriver.com.

2-5 offices (some with secretarial
stations) available for lease in friendly,

Contract Attorney — Available for

professional, beautiful, busy law

motions, memoranda, research, appeals.

office in downtown Eugene. On-street

Expert analysis of any pretrial, mid-trial

and lot parking, close proximity to

or sentencing issue, based on 30 years

municipal, state, federal, and bankruptcy

experience. Reasonable/negotiable rates,

courthouses, the jail, all city/county

includes court appointed and death

offices, and all downtown amenities.

penalty cases. Call Dave Groom, 971-

Tasteful offices include full reception

275-6342.

services, telephone system, voice-mail,
ADSL access, use of 3 conference rooms,

Appellate work wanted. Retired trial

break room (with shower), and two work

lawyer now working as a contract lawyer

rooms equipped with multiple copiers/

(not currently as member of the OSB)

imagers, facsimile machines, postage

located in Portland but working statewide

meter, shredder, and lots of related

looking for research and drafting projects

equipment, access to lots of printed

(and other miscellaneous work) on

material/resources and abundant work

criminal appeal and criminal cases. Call

areas. For more information or to view

Deni Starr (503) 238-3877.

the offices, contact OCDLA Member
Brian Cox at (541) 683-7151 or at bcox@
scslaw.org.
Oregon City Office John Henry
Hingson III has one office available in
his building at 409 Center Street, Oregon

NEW!
Revised & Updated

Preservation
of Legal
Issues Guide
2009 Edition
Edited by Rebecca Duncan
A convenient tool to help
you do what you need to
do, when drafting motions
or making arguments in
court, to ensure that the
appellate courts can reach
the merits of your issues.
The guide provides general
rules for preserving issues,
as well as requirements
relating to the timing, form,
and content of motions and
objections.
It contains citations to
the code provisions and
cases you’ll want to have
handy through all stages of
litigation, from motions to
suppress through motions
for new trials.

City. Close to elevator; off-street parking;
law library; conference room; share
copier, fax, etc. with three other lawyers.
(503) 656-0355.

$15 members
$20 nonmembers
Order at www.ocdla.org,
call 541-686-87616, or mail
a check to OCDLA, 96 East
Broadway, Suite 5, Eugene,
OR 97401.
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Oregon Criminal Defense
Lawyers Association
96 East Broadway, Suite 5
Eugene, OR 97401
(541) 686-8716

Nonprofit Org.
U.S. Postage
PAID
Eugene, OR 97401
Permit #636

maui

OCDLA Sunny Climate Seminar
November 8–12, 2009
Sheraton Maui Resort and Spa

program
Opening and Closing Statements
and
Demonstrative Evidence
David Feige, New York, NY
The U.S. Supreme Court 2008–2009:
Lessons and Inspiration for the Defense
Lisa Hay, Federal Public Defenders Office, Portland, OR
Jury Work
Lisa Maxfield, Attorney, Portland, OR
Cross-Examination and Holistic Representation
Robin Steinberg, Executive Director, Bronx Defenders, NY
Register on page 21.

