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Late Winter Musings

The View From Here

by Greg Hazarabedian

March/April 2009

A

s I write this in mid-February, OCDLA is active
on many fronts. Several of our members are
gaining the rich cultural/legal experience that is
our Spanish Language, Law and Diversity Program
in Baja. This is a unique chance to enhance your
Spanish language skills, and learn about the Mexican
legal system from the inside out, talking to lawyers,
judges, and even prison officials. This year the
Mexican regional newspaper El Sudcaliforniano
covered our presence in Baja with two cover-page
stories. If you have not been, please consider it in the
future. It truly is an amazing experience and there is
only one other way I know of to see the inside of a
Mexican prison, and I don’t recommend it!
Moving back home, our Legislative Committee
(chaired by Bob Homan) has been meeting weekly
in Salem. We review the many bills, both good
and bad, being introduced in the legislature that
potentially affect our clients (and sometimes us).
We determine what OCDLA’s position should be on
each relevant bill and what priority to give it.
Our substantive issues lobbyist Gail Meyer
is doing an outstanding job representing our
interests in Salem, but she couldn’t do it without
the support of the many OCDLA members who
give their time and expertise to the effort. This
combination—a full-time lobbyist plus OCDLA
members who volunteer by serving on the
Legislative Committee, doing legal research,
consulting with Gail, testifying, serving on
legislative workgroups, and lobbying elected
representatives—is what will maintain our
organization as an effective force in the capital.
So, when Gail or someone else asks you to lend
a hand in Salem please make the time, we’re
depending on you.
Speaking of OCDLA member volunteers, it
will soon be the season for nominations to the
4

OCDLA Board of Directors, with elections to follow
at our Annual Conference in Bend this June. The
OCDLA members who serve the organization at the
board level play a vital, yet often unseen role. For
those who are not sure what a board does, here’s
a description that applies to the OCDLA board
reasonably well:
• Determine the organization’s mission and
purpose
• Select the executive
• Ensure effective organizational planning
• Ensure adequate resources
• Manage resources effectively
• Determine and monitor the organization’s
programs and services
• Enhance the organization’s public image
• Serve as a court of appeal
• Assess its own performance
(From the National Center for Nonprofit Boards
“Ten Basic Responsibilities of Nonprofit Boards,”
1988).
Our mission and purpose are clear, and we
are extraordinarily well served by our Executive
Director John Potter and his staff; so the first two
don’t present much of a challenge. After that
things get decidedly less easy and the remaining
responsibilities require thoughtful deliberation.
We have grown into a one-million-dollar-a-year
organization, and our board is increasingly being
asked to decide matters involving substantial sums
of money.
Continued on next page.
OCDLA Life Member Greg Hazarabedian is the Association’s
President. He is the board liaison to the Legislative Committee,
and also serves on the Capital Defender, Law School Outreach,
and Website committees. Greg is director of Public Defender
Services of Lane County in Eugene.
The Oregon Defense Attorney
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OCDLA Online
Membership Directory

In my last column I alluded to the fact that we were
buying property in Eugene to permanently house the
OCDLA office. Your board made the policy decision some
time ago that purchasing property was a prudent move for
our organization as we turn thirty years old, you know,
something like: OK, we’re thirty; time to get a place of our
own. We then identified a suitable property in Eugene,
made an offer and thought we were well on our way to
buying office space. But, instead of now sharing details of
our completed purchase with you (and no doubt hitting you
up for money), I’m here to report that unforeseen difficulties
with that particular property popped up and your board has
decided, after a period of months, to take back our earnest
money…and keep looking.
That is just one example of the weighty responsibility
your board carries. I’m grateful that OCDLA continues to
find such dedicated and capable members to step forward
and manage the organization’s affairs. When you see
information in this publication or on our website about
upcoming vacancies on the board, please think about it.
Many of us volunteer our time with many other community
groups; please think about making service on the OCDLA
Board of Directors part of your civic contribution in the
future. 

Updated Every 24 Hours
Searchable Directory

• Faster and easier to use.
• You or potential clients can search using criteria such
as Last Name, City, Area of Interest or Occupation/Field.

Download PDFs
• Alphabetical listings by Last Name.
• City Listings lists members by city, alphabetically and
with the latest telephone number.
• Members Interests lists all members indicating a particular focus in certain Areas of Interest.
• The Nonlawyer Members, a “yellow pages” listing of
our associated nonlawyer members by specialty, such as
Investigators, Mitigation Specialists, Legal Assistants and
Psychologists.
• Public Defense Contracts — Brand new to the web
this year — the only listing in the state of every attorney working as a public defender or on a public defense
contract, organized by county.
Try a sample search or two, visit:
www.ocdla.org/membership/memberdirectory.php

www.ocdla.org

Online Savings

OCDLA thanks the following members
for donating to OCDLA’s seminar

Savings on ONLINE PURCHASES ONLY

scholarships.

THANK YOU

Publication Specials
March — S ave $10 on Felony Sentencing in
Oregon Manual
April — Save $10 on the Search and Seizure
Manual

Seminar Specials
March — Save $10 on Investigation and Trial
Preparation Seminar registration.

Spanish Language, Law and Diversity
Leeon F. Aller, Roseburg
Impact: Motions, Challenges and
Arguments for Trial and Sentencing
Seminar
Jacqueline A. Joseph, Portland
Impact: Motions, Challenges and
Arguments for Trial and Sentencing

April — Save $10 on Annual Conference
registration.

The Oregon Defense Attorney

Stephen R. Feldman, Seattle

Seminar
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Tracking
the 2009
Legislative
Bills

New Lawyer Seminar
January 24, 2009

Briefly

W

ant to see what the
Oregon Legislative
Assembly is up to, what bills will
affect your practice?
That’s exactly what the
OCDLA Legislative Committee is
up to, tracking all the proposed
legislation that affects criminal
and juvenile defense. To see a
description of the bills they’re
tracking, complete with a link
to the bill itself and the priority
level of attention (with 1 being
the highest priority), go to http://
www.ocdla.org/legislature.html
and click the word “bills” where
it reads “OCDLA legislative bills
being tracked.”
The committee meets every
Tuesday during the session. New
bills are added to the Tracker as
they have a chance to review
them. 

NEED CLE CREDITS?
View a list of OCDLA
seminars and credits, including specialty credits at
www.ocdla.org/cart/
archivebrowse.cfm. To
qualify for credit, you must
either attend the seminar, or
purchase both written and

From left to right:
OCDLA Past President John Connors listens to a question during his
talk on plea negotiations and sentencing advocacy.
Laura Baldwin pauses in her presentation on client relations.
OCDLA Past President Paul Levy gave a lively presentation on how to
fulfill your ethical obligations while staying out of trouble. 

Trial Skills College
February 6–7, 2009
From top to bottom:
Bill Massey of Memphis,
Tennessee, shared his passion
and enthusiasm with 30
participants at OCDLA’s second
trial skills college.
EveLyn Oldenkamp looks up
from her cross-examination of a
volunteer witness to listen to an
instructor’s suggestion.
Martha Spinhirne, coordinator of
the Trial Skills College program,
poses with Bill Massey at the
successful conclusion of the
college.
Noah Horst practices his opening
statement. 

audio materials. Allow 7–10
days for shipment of your
order.
OCDLA welcomes submissions to Briefly. Email your announcement to jpotter@ocdla.org.
March/April 2009
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OCDLA's

Trial Notebook

2007 Edition – Revised and Updated
Edited by Robert S. Raschio
New Chapters:
Demurrers, Mistrial, and Issue Briefing
Plus:
• Trial Court Rules • Discovery
• Defenses • Exhibits/Creative Technology
• Motions in Limine • Jury Selection
• Opening Statements
• Cross Examination/Prior Statements
• Making a Record/Offers of Proof
• MJOA • Defense Witnesses
• Experts • Closing Argument
• Jury Instructions
• Motions for New Trial/Arrest of Judgment
$175 members ($225 nonmembers) • available at: www.ocdla.org

The OCDLA

Search and Seizure Manual
An OCDLA Original:
• Now in its 5th edition, edited by Bob Homan

• Includes all cumulative case law updates since 2002
• NEW — Appeals

• NEW — Federal Issues

• Substantial changes on CONSENT and VEHICLE STOPS

Free
January 2009 update included!
Featuring cases on extended stops, concealed weapons and more
and the Oregon Search & Seizure Memorandum.
Order your copy today!

The Oregon Defense Attorney
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Available to OCDLA
members for $245
($295 nonmembers).
Order online at
www.ocdla.org
or call 541.686.8716.
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Who Hit Whom: Models of
Intimate Partner Violence
By Linda M. Grounds, Ph.D., and Megan McNeal, Psy.D.

Member Perspective

G

enerally accepted statistics suggest that
the patterns of violence among intimate partners;
violence between intimate partners occurs in
not surprisingly, these scientists have discovered
twenty-five to thirty-five percent of all relationships.
that there is not one unitary model of intimate
Domestic violence first emerged in the public
partner violence. We believe that social science in
and professional consciousness in the late 1970’s
general, and psychology in particular, have much
and early 1980’s when psychologist Lenore
to offer the trier of fact in the process of developing
Walker offered a model of domestic violence that
an accurate and nuanced understanding of the
she called Battered Woman
behavior of criminal defendants
Syndrome. Based on her clinical
in order to reach judicial
Verbal and emotional abuse decisions. We also believe that
observations and research,
Walker described a “cycle of
this end goal is best served by
are both more frequent
violence”—characterizing the
providing the best information
than physical abuse and
behavior of a male perpetrator
possible regarding the behavior
and a set of symptoms frequently
of individuals involved in violent
can powerfully influence the
seen in the female victims of
behavior of people who have relationships.
domestic violence. Walker
hypothesized that the cycle of
more passive and compliant Models of Intimate Partner
violence was characterized by a
Violence
personalities.
period of calm in a relationship,
In the decades since
followed by a buildup of tension
Lenore Walker’s seminal
in the abusive man, which
work, researchers have found that not all violent
culminated in an episode of physical violence,
intimate relationships are the same. Differences
followed by a period of remorse and relative calm,
in frequency, severity, purpose and outcome
and then repeating.
of domestic violence have been reported. For
Walker also hypothesized that female victims
example, men and women who purposefully
of battering presented a consistent set of beliefs and
use emotional and physical abuse as a pattern of
behaviors including the belief that the violence was
control and manipulation are labeled Generally
her fault, an inability to place the responsibility for
Violent Antisocial abusers (Babcock, Miller, &
the violence on the abuser, fears for her own life
Siard, 2003; Holtsworth-Munroe & Stuart, 1994).
and/or her children’s lives, an irrational belief that
This type of perpetrator would be different from
the abuser was omnipresent and omniscient—all
a Dysphoric-Borderline abuser, who is seen as a
of which prevented her from fleeing the abusive
needy, dependent and emotionally overwhelmed
relationship. Walker later described the pattern of
person who resorts to violence when dependency
women’s responses to a battering relationship as
needs are frustrated.
consistent with the psychological model of “learned
Johnson and Ferraro (2000) have suggested
helplessness” and subsumed under the DSM-IV
that there are five types of domestically violent
diagnostic category of Posttraumatic Stress Disorder.
Continued on next page.
As often happens with social science
theory, Walker’s model of domestic violence
OCDLA Member Dr. Linda Grounds is a clinical and forensic
found its way into the criminal justice system,
psychologist in Portland, Oregon who specializes in psychological
perhaps most famously in the O.J. Simpson trial.
evaluations in complex cases and cases involving women
However, somewhat under the radar of public
defendants. Dr. Megan McNeal recently completed a doctoral
dissertation focused on women who commit serious crimes and
attention, social scientists have been examining
is a Psychologist Resident working under the supervision of Dr.
Grounds.

March/April 2009
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MEMBER PERSPECTIVE Continued from previous page.

relationships, several of which are consistent with the above
mentioned typologies of abusers. In addition, Johnson
and Ferraro have identified two other patterns of domestic
violence: Common Couple Violence, which is characterized
by one or two instances of violence, perpetrated by one of the
partners, throughout the course of a relationship, and Mutual
Violent Control, which is essentially “mutual combat.” In
Mutually Violent relationships either partner can initiate the
violence and both individuals generally participate.
Clearly there are times when a violent relationship can
directly impact a person’s behavior in the instant offense. In
the well-recognized pattern, a woman kills a male partner
and there is a well-established pattern of severe physical
abuse by the male; this leads to a classic Battered Woman
Defense. We are also seeing an increasing number of cases,
especially sexual offenses and identity theft cases, in which
a female defendant was physically beaten by her partner if
she refused to participate in criminal activity. This partner
is sometimes not an indicted co-defendant and the woman
may be highly motivated to protect him. A psychological
evaluation of the woman may determine that she has been
repeatedly victimized in a current relationship, and likely
past relationships as well. Diagnostic interviews reveal a
history of abuse, and personality testing shows that the

female defendant is pathologically passive and submissive.
In these cases, the abusive relationship may be a mitigating
factor in the woman’s criminal behavior. It is also important
to remember that intimate partner violence also occurs in
same-sex relationships. We have evaluated several women
in lesbian relationships and found that coercion/abuse were
significant factors in one of the women’s criminal activity.
In another case, a male defendant may be charged with
domestic violence, but diagnostic and collateral interviews
suggest that both individuals commonly engaged in physical
aggression towards one another or even that the woman
was the primary aggressor. In addition, personality testing
suggests that the woman has dominant and aggressive
personality traits and does not present the traits of
passivity, depression and trauma generally seen in women
subjected to repeated abuse by male partners. Although the
literature suggests that this dynamic is not uncommon, it is
problematic for the forensic psychologist because we are
cautioned “not to blame the victim.” This makes it difficult
for us to explain the couple’s behavior and how the specific
case fits one of the alternative patterns of intimate partner
violence that are now generally accepted among social
scientists and clinicians.
Continued on next page.

The Criminal Law Formbook CD
2004 Edition (with 2006 update)

The Criminal Law Formbook helps
in the preparation of routine
documents and to challenge
criminal defense lawyers to be
creative in raising technical issues.

Edited by Michael E. Rose
CD Features
n

n
n
n
n

hyperlinks from the PDF 		
to Word and WordPerfect files
pleading paper template
print just the form(s) you
need, or print the entire book
improved copying and pasting
into your own pleading paper
installs on two computers

2006 Update Included:

over 90 revised/new forms to
insert at the back of your existing
chapters
n updated Master Table of Contents
indicating new, revised or deleted
n changes to nearly every chapter
n

Hardcopy version
also available.
The Criminal Law Formbook (CD or hardcopy) is available to OCDLA members for $195 ($290 for both).
Order from OCDLA online at www.ocdla.org or call (541) 686-8716.
The Oregon Defense Attorney
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What does this mean for a defense attorney?

verbal and emotional abuse was a mitigating factor for the
defendant’s behavior.

Given the high rates of intimate partner violence,
we recommend standard intake questions to criminal
defendants about their intimate relationships, even if
there is not an indicted co-defendant. It is helpful to begin
with nonthreatening questions like “Tell me about your
relationship with X. What kinds of things create stress
between the two of you? How often do you and your
spouse/partner argue? What happens if things get heated
between you? Have the police ever been called to your
home?” Try not to use specific language like, “Were you
abused?” because many people do not see the behavior they
experienced as abuse.
If it appears as though the relationship is tumultuous,
more pointed questions about the presence of verbal and
physical abuse are appropriate. When asking more sensitive
questions, normalize the experience by saying something
like, “Sometimes partners yell at each other or call each
other names. Has this happened in your relationship?” or
“Sometimes partners can get physical with each other when
they argue. Has this ever happened in your relationship?”
and “What happens if s/he gets really mad at you?”
It is very helpful to ask open-ended questions and to
allow some silence after questions or answers because
people are more likely to fill in the silence with their own
information than when they answer staccato questions. The
“silence is golden” rule is a gift to allowing people space
to offer information that may be critical to understanding
their behavior that they may not give in response to direct
questions. It is also important to remember that women
are more likely to disclose having been victims of intimate
partner violence than men because many males fear being
viewed as weak.

What psychologists do in these cases
In an evaluation where intimate partner violence
may have been a relevant factor, we use a combination of
interview techniques, cognitive assessment, standardized
personality testing, violence screening instruments and
collateral interviews. The combination of these data sources
allow us to offer an opinion about the nature of violence
in the relationship, the impact of previous trauma and
abuse on the evaluee’s functioning and the influence of the
defendant’s personality and cognitive characteristics on his/
her behaviors. After gathering the data, we form an opinion
about the evaluee’s psychological functioning and if and how
the interpersonal abuse/violence impacted the defendant’s
criminal behavior. We consult with the defendant’s attorney
and write a comprehensive report as needed to assist the trier
of fact in forming the most accurate picture of the factors
involved in the case. Reports in cases involving intimate
partner violence are often helpful in the plea negotiation and
sentencing phases of a case. In federal court, testimony at a
sentencing hearing can assist the judge to consider factors
that could support downward departures in sentencing.
It is our hope that attorneys, juries and judges can be
increasingly educated about the current theory and science
around intimate partner violence and be able to use this
information to inform outcomes in criminal cases. 

So you think abuse is a factor
Should the defense attorney suspect that physical,
psychological or verbal abuse is relevant to the behavior
of a criminal defendant, a psychological evaluation would
be warranted to determine whether this was the case and
if it is relevant in the instant offense. Verbal and emotional
abuse are both more frequent than physical abuse and
can powerfully influence the behavior of people who have
more passive and compliant personalities. These individuals
often have intense dependency needs that may contribute
significantly to their involvement in criminal activity, often
with minimal previous criminal history. In a case where it
appears that significant verbal criticism/abuse is present
without physical abuse, a referral for a psychological
evaluation may still be helpful to determine how controlled
a person was by his/her partner and whether or not the

March/April 2009

Dive into the Pond!
Interested in key parts of State v. Ice?
Need an expert referral?
Researching former jeopardy?

OCDLA’s members-only listserve.
See the article in the “Briefly” section.
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OCDLA 30th Anniversary Annual Conference Registration
June 18–20, 2009
Seventh Mountain Resort Bend

Please Print

Name __________________________________________ Bar # / DPSST # ___________
Name for Badge ____________________________________________________________
Address ___________________________________________________________________

Who can attend?
Program open only to OCDLA members, other
defense lawyers and those professionals and
law students directly involved in the defense
function.

City _______________________________ State ______________ Zip ______________
Phone _______________________________ Fax ________________________________
Email ____________________________________________________________________
Tuition and Materials

Early Bird

Standard

By 6/8

After 6/8

Lodging at the Seventh Mountain
Resort — Hurry! Rooms Go Fast!

OCDLA Members:

Lawyer

p $345

p $370

=

$_____

CALL 1-800-452-6810 to make reservations.
Lodging rates begin at $89 for a premium
efficiency studio with one bed, and range up to
$209 for a 3-bedroom standard condo. OCDLA
room rates may not be available after May 15.
Every year we use up our room block. If you want
a room at the Resort, call today.

Nonmembers:

Lawyer

p $425

p $450

=

$_____

How to register

p Thursday Night Texas Hold ’Em Tournament
		
$75/person

Online: www.ocdla.org
Phone: (541) 686-8716
Fax: (541) 686-2319
Mail: 9
 6 East Broadway, Suite 5, Eugene, OR
97401. Postmark by 6/8 for Early Bird discount.

What’s included in the fee?
•
•
•
•
•
•
•
•

Seminar Admission (Thursday-Saturday)
Written Materials: hardcopy and CD
Thursday Evening Barbecue
Friday Business Luncheon
Friday Night Monte Carlo Party
Two Continental Breakfasts
Refreshments at the Breaks
CLE Credit

Kids Night Out
Kids ages 4–12 can enjoy a night out on Friday,
from 8–11 p.m. Let us know how many children
and their ages by June 6, but pay the $20 fee per
child at the door.

Need financial assistance?
Contact OCDLA by June 8 concerning partial
scholarships, extended payment plans or
creative payment arrangements.

Cancellations
Seminar cancellations made by June 17 receive a
refund less a $25 cancellation fee. No-shows will
be sent the written material and audio CDs.

Nonlawyer
Nonlawyer

p $265
p $300

p $290

=

p $325

=

$_____
$_____

Written Material Option

=

-$____

x ____

=

$_____

x ____

=

$_____

p First Timers’ Reception							

=

$ Free

p Friday Night Kids Night Out

= $ Pay At Door

p CD only, no hardcopy (subtract $15)
Additional Conference Activities

Fee

Quantity

p Friday Night Monté Carlo and Dessert Party
(Blackjack, Craps, Roulette, and DJ)
Guest Tickets

$20 each
$20 each

x ____

Children’s ages: ____________________ See sidebar for details.

OCDLA New Membership
Effective through June 2010.			w/Conference		w/o Conference

Bar entry 2005–2008

p $155

p $180

=

$_____

Bar entry 2004 or earlier

p $245

p $295

=

$_____

New Bar Admittee, entry 2009

p $50

p $50

=

$_____

Non-lawyer Professional Membership

p $115

p $135

=

$_____

=		
=		

$_____
$_____

=		

$_____

Audio and Written Materials

p Written material (hardcopy & CD) & audio, $300, members only
p Written material (CD only) & audio, $275, members only
Put my audio on: p CDs p Audiotapes
p Written material (p CD only, $150 / p hardcopy & CD, $175)

Payment

Payment must accompany registration.

p I would like to donate $25 to the OCDLA Scholarship Fund,
which assists OCDLA members who otherwise could not attend.
p Check enclosed

p Charge my VISA/MC/AMEX/Discover

$_____
Total

$_____

__________________________________________________________________________
Name on card

The Oregon Defense Attorney
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State v. Castilleja: Deference to
Lower Court Not Required
By Ryan O’Connor

Appellate Perspective

S

tate v. Castilleja, 345 Or 255, ___ P3d ___
(2008), has the potential to change the way
motions to suppress search warrant searches are
litigated in Oregon courts, though you might not
know it from the written decision. Lee Berger and
I litigated the case before the Oregon Supreme
Court, and while the outcome was disappointing,
the court’s articulation of the standard of review
should help defendants when they move to
suppress searches pursuant to a search warrant prior
to trial. This article briefly highlights two significant
aspects of that analysis.
Search warrants are reviewed for probable
cause as a matter of law.
This case arose from a motion to suppress not a
motion to controvert under ORS 133.693. A motion
to controvert challenges the good faith, accuracy,
or truthfulness of the affiant (the police officer who
wrote the search warrant affidavit). A trial court
receives witness testimony during a hearing on a
motion to controvert, and it engages in fact-finding
when it decides the motion. Appellate courts defer
to the trial court’s fact-finding. State v. Harp, 299
Or 1, 9–10, 697 P2d 548 (1985).
A motion to suppress a search-warrant search
typically follows a motion to controvert and
argues that the magistrate should not have issued
the search warrant because the affidavit does not
establish probable cause. A trial court is the first
court to review the magistrate’s probable cause
determination. Each reviewing court (trial court,
court of appeals, supreme court), examines the
affidavit to decide whether it establishes probable
cause. The reviewing courts do not receive witness
testimony.
In Castilleja, the defendants filed a motion to
controvert and two different motions to suppress.1
The first motion to suppress argued that the police
illegally obtained some information in the affidavit.
That required the trial court to hear witness testimony
1 A detailed summary of the facts and legal arguments is
available in the Oregon Supreme Court’s decision, available
at http://www.publications.ojd.state.or.us/S055472.htm. Castilleja, 345 Or at 258–61.
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and make fact findings. The trial court granted the
defendant’s motion in part and struck the illegally
obtained information from the affidavit. The state did
not challenge that ruling on appeal.
The second motion to suppress challenged the
magistrate’s conclusion that the affidavit established
probable cause. The trial court granted the motion,
suppressing evidence resulting from execution of
the warrant. Because the trial court found that the
facts in the affidavit failed to establish probable
cause, it did not need to decide the motion to
controvert – i.e., whether all the facts set out in the
affidavit should be considered – and, therefore, the
court did not engage in fact-finding on the motion
to controvert. The state’s appeal challenged the trial
court’s ruling that the affidavit failed to establish
probable cause.
The supreme court succinctly explained
the standard of review that applies to an issuing
magistrate’s decision to issue a search warrant:
“Does the affidavit … provide sufficient information
to permit the issuing magistrate to find probable
cause for the search?” Id. at 266–67. Or to put
it another way, would the facts in the affidavit
“together with reasonable inferences drawn
therefrom … permit a neutral and detached
magistrate to believe that seizable things probably
would be found in [the] defendant’s home[?]” Id. at
271.
The court’s treatment of the question as a
purely legal one implicitly rejected the state’s
argument that each reviewing court is required to
defer to the issuing magistrate. Some prior Oregon
Supreme Court decisions could be read to support
that argument. E.g., State v. Henderson, 341 Or
219, 224–25, 142 P3d 58 (2006). However, defense
attorneys can now cite Castilleja to establish that a
trial court should review a search warrant affidavit
for probable cause as a matter of law when a
defendant files a motion to suppress.
Continued on next page.
OCDLA member Ryan O’Connor is with the Office of Public
Defense Services in Salem. He also serves on the OCDLA Board
of Directors.
The Oregon Defense Attorney
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The court applied the purely legal standard because
the usual justifications for deference are absent when an
issuing magistrate reviews a piece of paper (the affidavit)
for probable cause. Typically, reviewing courts defer to a
court that finds facts or receives testimony from witnesses.
In those instances, the fact finder is in a better position to
evaluate witnesses’ credibility and the persuasive force of
the evidence. When an issuing magistrate makes a legal
determination of probable cause based on an affidavit,
each reviewing court is in the same position as the issuing
magistrate. Each court reads the affidavit to determine
whether it establishes probable cause. Consequently, each
court is presented with a legal question and there is no
occasion for deference.
Article I, section 9, (probably) does not require a
reviewing court to defer to the issuing magistrate under the
“preference for warrants” doctrine.
The Fourth Amendment includes a “preference for
warrants” doctrine which provides that, in close cases, a
reviewing court should defer to the issuing magistrate’s
probable cause determination. State v. Tacker, 241 Or
597, 601, 407 P2d 851 (1965). The U.S. Supreme Court
designed that doctrine to encourage police officers to seek
warrants. United States v. Ventresca, 380 US 102, 109, 85
S Ct 741, 13 L Ed 2d 684 (1965). The Oregon Supreme
Court had implicitly adopted that doctrine in Article I,
section 9, cases. See, e.g., Henderson, 341 at 225.
In Castilleja, we argued to the supreme sourt that the
“preference for warrants” doctrine is inconsistent with
Article I, section 9, principles. The court made clear in
State v. Hall, 339 Or 7, 23–24, 115 P3d 908 (2005), that
its Article I, section 9, jurisprudence does not aim to shape
police behavior. Rather, a court must determine whether
an officer violated a defendant’s Article I, section 9, rights,
and, if so, the court must return the person to the position
she would have been in had the officer not violated her
rights. Id. Consequently, we asked the court not to apply
the “preference for warrants” doctrine in this case.
The court tacitly approved of our argument. The
“preference for warrants” doctrine does not appear in the
decision. The court did not expressly disclaim its prior
reliance on the doctrine in Article I, section 9, cases, but
the doctrine’s absence from the decision is significant given
the arguments before the court. Clearly, the court’s silence
means that this issue will require further litigation. However,
defense attorneys can use the arguments presented in the
briefs and the court’s decision in Castilleja to persuade a trial
court (the first reviewing court) that it must decide whether
the affidavit established probable cause. A reviewing
court should no longer be able to avoid deciding a thorny
probable cause question by invoking the “preference for
warrants” doctrine under Article I, section 9. 
The Oregon Defense Attorney

Membership Profile Updates

You can now update your contact information including
mailing address, phone, and email address, occupation/
field and areas of interest directly on the ocdla web site.
• Navigate to the Profile page using the link on OCDLA’s
home page.
• Log on to the web site with your username and
pasword
• Enter the new information in the appropriate field and
click UPDATE.
• Remember to log out.

DOOR PRIZE
DONORS

Contact OCDLA staff if you have any problems.

OCDLA THANKS the following Salem businesses who donated door
prizes for the IMPACT seminar:
Bentley’s Grill
Best Little Roadhouse
J. James Restaurant
Salem Conference Center/Phoenix Grand
Hotel

ONLINE JOB SEARCH
Job List & Résumé Posting
www.ocdla.org
To List a Job:

1. Click on the “Job Listings” button.
2. Click on the “Post a Job” button.
3. Login. (Contact OCDLA if you need your user
name and password.)
4. Complete the form and attach a PDF of the job
description using the “Description File” field.

To Post a Résumé:

1. Click on the “Résumé Postings” button.
2. Click on the “Post a Résumé” button.
3. Login. (Contact OCDLA if you need your user
name and password)
4. Complete the form and attach a PDF of your
résumé.
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Why We’re Lucky
By Karen Stenard

Board Perspective

O

March/April 2009

ur job really stinks sometimes. Having just
left the jail, I can say that with certainty
on a number of levels. We fight a lot of losing
battles, we help people whose problems are
insurmountable, and it is all so contentious and
adversarial. We aren’t getting rich either. Whether
the case is retained or appointed, we are
typically underpaid and have to fight for every
dollar we earn. Like everyone in the country,
our investments are worth a whole lot less than
they were a year ago and we wonder how much
further retirement has been postponed.
Yet in this era of finding hope in troubled
times I offer this: I truly believe we are part of
one of the great professions, and l think it is
important to remind ourselves of why our jobs
are noble and invaluable and why we are lucky
to do what we do everyday. So here is my list,
much of which is predictable and some petty, but
I think all points are worthy of recognition.
1. Job security. Budget cuts are inevitably
going to affect all of us, fewer cases will be filed
and we may be paid less to handle them. But, the
crime factory isn’t getting shut down.
2. We are the “real lawyers.” We fight for
real people’s rights in court. I guess some people
went to law school with visions of spending days
at their desk preparing contracts, but not me.
We are in the real trenches, fighting about real
issues of huge significance to our clients and our
community.
3. Civil rights. A key reason most of us chose
this path, but on so many days it doesn’t feel
like a reality—we lose a lot of righteous motions
and the system isn’t fair at all. BUT, imagine if
people like us weren’t doing what we do. This
profession, and our commitment to it, does more
to ensure that we don’t live in a police state than
any other imaginable.
4. This job is really interesting. We get to
hear the most interesting stories, we know all
sorts of dirt about our community, and every
day is different. We work with a huge variety of
people from all walks of life and they tell us their
deepest secrets. Our cases bring mysteries and
tales of tragedy and intrigue. Compare that to the
lawyer who spends their day doing document
review for the insurance defense firm.
14

5. And funny. If laughing at some of my
client’s antics makes me less of a true believer,
so be it. At least once a week I hear or see
something that causes me to crow “You can’t
make this shit up!” My current favorites: the
defendant who, upon being called for her
hearing, immediately removed her dentures and
placed them on counsel table; the man accused
of a sex abuse charge who arrived for his ready
call wearing a T-shirt that stated “Unzip my
fly”; “World’s Greatest Dad” stated the shirt my
dad client wore to juvenile court to answer to
a number of troubling allegations; and when
the judge asked why a defendant hadn’t been
showing up for UAs, the defendant replied—with
much exasperation, “I am waiting for the THC to
go out of my system.” Duh!
6. Helping the underdog. Whatever wrongs
our clients have been accused of, they are
typically the most vulnerable people in society.
Sometimes their criminal acts are terrible, but the
crimes are inevitably a part of a script of mental
health issues, drug addiction, poverty and a
lifetime of getting the short end of the stick. Rare
is the client who acted with true malice. I find
it far more satisfying representing addicts that
steal than I would defending a corporation which
intentionally polluted or bilked investors while
paying their CEOs millions.
7. Gratitude from the underdog. Not a lot of
thanks are thrown at us. But sometimes you get
acknowledgement from a client that you made
a difference, listened and helped them when
no one else would. One of the most meaningful
professional compliments I ever received (not that
there have been many!) was from a client who, at
the completion of her very long and contentious
case, told me, “Thanks. I always knew you had
my back.”
8. Keeping one’s ego in check. There are
so many ways that our work keeps us humble.
We lose a lot, judges roll their eyes at us, and
Continued on next page.

OCDLA Board Member Karen Stenard is with the Lane
Juvenile Lawyers Association in Eugene. She is the chair of the
Juvenile Law Committee.
The Oregon Defense Attorney

BOARD PERSPECTIVE: Continued from previous page.

“Try wearing those Birkenstocks and Che Guevara
T-shirt to your job at Wells Fargo.”

“Thanks. I always knew you had my back.”
often our clients aren’t satisfied. Personal examples: My
12-year-old delinquent client who asked with complete
earnestness, “Do you get more money when I go to
detention at the end of the hearing?” Or my assault client
who advised me that she didn’t really know if I had done
a good job negotiating her case but Amber told her to take
the deal so she was going to. I later confirmed that Amber
was the victim. No danger of getting an over-inflated sense
of self-worth.
9. Autonomy of thought. We get to go to a job
everyday where we should question authority and the
status quo. We are allowed, encouraged even, to express
unpopular opinions and rail against the system. Plus, try
wearing those Birkenstocks and Che Guevara T-shirt to
your job at Wells Fargo.
10. Autonomy of time. We all work a lot of hours but
no one is punching a time clock. One of the pay-offs in
this line of work is having some discretion over when and

			

where you do your work outside the courtroom. This is
particularly true for those of us who are self-employed,
but I’ve seen plenty of public defenders hiking Mount
Pisgah in the middle of the day.
11. Colleagues and camaraderie. I challenge you to
find an OCDLA member who doesn’t have an interesting
life story and cool interests outside of their work. Our
colleagues are smart, hard-working and uniquely
committed to helping the cause, the clients and each
other. People are incredibly generous with their time and
advice. We are part of a well-run organization. The staff
of OCDLA plans great events, which allow us to come
together to learn and commiserate in a friendly and casual
environment. Have you ever peeked into the conferences
and seminars that other lawyer groups host? So boring and
pretentious, not a Costco hamburger or keg in sight.
I like my job….on most days. 

2008 edition / Includes March, 2009 Update

Felony Sentencing in Oregon: Guidelines, Statutes, Cases
The manual includes:
•
•
•

•

by Jesse Wm. Barton

•
•
*

the March 2009 Update
a 2008 Sentencing Guidelines Grid
comprehensive coverage of administrative and statutory law and
significant case law issued since the guidelines inception in 1989 and
through January 2008
overviews of a series of must-know constitutional challenges to
sentencing options
a handy quick-reference guide to the manual’s major topics
table of case
subject index

The Felony Sentencing in Oregon Manual is available to OCDLA members for $255 ($305 nonmembers).
Order online at www.ocdla.org or call (541) 686-8716.

The Oregon Defense Attorney
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Sponsored by the Oregon Criminal Defense Lawyers Association.

Sunny Climate Seminar
& travel opportunity, Hawaii

Travel/Lodging Package
Begins at $899 per person double occupancy from Portland. Visit www.ocdla.org for
package details, or contact Tom Cronkrite at TravelPro, 1-866-611-3785, 971-732-7816,
tomtravel@comcast.net for complete details, including departures from other
cities, and answers to your quetions.
CLE Seminar
Seminar registration fee is $395. The program is currently being developed.
Check www.ocdla.org for updates.

November 8–12, 2009
Sheraton Maui Resort and Spa

Registration form
on next page.

Cri minal Law N ewsletter

Edited by Jamesa Drake, Appellate Lawyer

Concise, twice-monthly review of Oregon Supreme Court, Court of Appeals
and U.S. Supreme Court decisions

Saves You Time
• q
 uickly locate the latest ruling on evidence, search and seizur or 20
other topics
• skim summaries, then click for the complete text of the ruling online
• Editor’s Notes — insight and tips to help you better understand the
case and its implications.
• alphabetized subject headings and a year-end cumulative case
review mean all the cases are at your fingertips all the time
• includes 22 mylar-reinforced subject tabs to organize your issues
• arrives twice a month, keeping you up-to-date
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$80 per year.
Order at
www.ocdla.org
or call
(541) 686-8716.
Hardcopy
available
upon request.
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OCDLA Sunny Climate Seminar and Travel Registration

November 8–12, 2009 / Sheraton Maui Resort and Spa, Maui

$899 hotel &
travel package,

per
person double occupancy
from Portland, includes:

• Roundtrip airfare from
Portland to Maui (call Tom
Cronkrite at TravelPro,
1-866-611-3785 or
971-732-7816 or email
tomtravel@comcast.net) for
details on departures from
other cities.
• Four nights at the luxurious
Sheraton Maui Resort and Spa
in an ocean view room
• Free internet in guestrooms
• Free self-parking
• Free local phone calls
• Free in-room coffee
• Free shuttle service to Lahaina
• All airport fees and hotel taxes

$395 CLE registration
fee includes:

• Seminar admission, Nov.10
• Written materials—hardcopy &
CD
• Six hours of CLE credit
(6.5 in Oregon)
• Two continental breakfasts
• Refreshments at breaks

Travel Deposit

A deposit of $250 per person
is required to reserve your
travel package. Full payment due
September 8, 2009. Airfare is
subject to change until travel
package is paid in full.

Who can attend the CLE?
The CLE is open only to OCDLA
members, other defense lawyers
and those professionals and
law students directly involved
in the defense function. The
hotel and travel package is open
to all family and friends of CLE
attendees.

Please Print

______________________________________________________________________________
Full Legal Name
Name for Badge
______________________________________________________________________________
Law Firm (if applicable)
______________________________________________________________________________
Mailing Street Address
______________________________________________________________________________
City
				
State				
Zip
______________________________________________________________________________
Phone (w) (
) 		
(h) (
)
______________________________________________________________________________
Fax 					
Email

1. Travel Package / Deposit / Payment. Full payment ($899 ppdo from Portland, call about
other departure cities) due September 8, 2009. Reserve early. Limited space. I (we) plan to leave
from the following city: ____________________. Airfare subject to change until travel paid in full.
Name(s) of additional people staying in room (i.e., spouse, partner, children, friends, etc.):
1. _________________________ 2. __________________________ 3. _______________________
Pay by Check (Make check payable to TravelPro)
p ___ people x $250 per person deposit = $ ______ enclosed.
p I am paying for travel in full: ____ people x $ _____ each = $______ enclosed.
Pay by Credit Card

p ___ Charge my credit card in the amount of $250 deposit x ____ people = $ _____.
p I am paying for travel in full: ____ people x $ _____ each = $______ enclosed.

VISA/MC/AmEx/Disc Card no.: __ __ __ __ __ __ __ __ __ __ __ __ __ __ __ __
Name on Card: _________________________Exp. Date: _________ Billing Zip Code __________

Options

p Contact me about: __ arriving up to three days early and/or __ staying three days later.
Travel Cancellation. The airline portion of the travel package is nonrefundable. In addition, any
cancellation after September 8, 2009 will be assessed a $250.00 cancellation fee in addition
to non-refundable airline costs. Airfare subject to change until travel paid in full.

2. CLE Seminar Registration, $395 — November 10
Pay by Check (check payable to OCDLA but mail to TravelPro)
p ___ seminar attendees x $395 per person = $ ______ enclosed.
Pay by Credit Card

p Charge my credit card for ___ seminar attendees x ____ $395 = $ _____ enclosed.
VISA/MC/AmEx/Disc Card no.: __ __ __ __ __ __ __ __ __ __ __ __ __ __ __ __
Name on Card: ________________________Exp. Date: _________ Billing Zip Code __________
Seminar Cancellation. Seminar cancellations made by October 8 will receive a refund less a
$25 cancellation fee. No-shows will be sent the written material and audioCDs.

3. Total Enclosed.
$_____ Travel Deposit or Full Payment (check payable to TravelPro)
$_____ Seminar Payment (check payable to OCDLA)
$_____ TOTAL Enclosed.

CLE Financial Assistance. Contact OCDLA, (541) 686-8716, by September 8 concerning partial
CLE scholarships or creative payment arrangements

REGISTRATION — Travel/Hotel Package & CLE. Mail form to: TravelPro/Attn: Tom Cronkrite, 12278 SW Millview Ct, Tigard, OR
97223 / Fax form to TravelPro: (503) 296-5886
The Oregon Defense Attorney

/

Email: tomtravel@comcast.net / Call Tom Cronkrite at: 1-866-611-3785 or (971) 732-7816.
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2009 Board Elections

Members Must Declare Candidacy by June 15

Board Elections

O

CDLA will elect new members to the
Board of Directors for Districts 3, 5, and
6 at the 2009 Annual Conference at the
Seventh Mountain Resort in Bend. All Board nominations must be received by OCDLA Executive
Director John Potter by 5:00 p.m. on Monday, June
15. Candidates will have the opportunity to present
statements to the attendees during the conference,
June 18–20. There are 14 directors on the Board.
OCDLA History
OCDLA was incorporated in 1979 by a group of dedicated criminal defense lawyers committed to improving the quality of defense services, and protecting the
constitutional and legal rights of Oregon citizens.
OCDLA’s membership has grown from 27
“members” in 1979 to over 1,200 members currently. No similar organization in the nation can
match these membership numbers on a per-capita
basis. OCDLA’s phenomenal growth is due to the
work of dedicated Board members, a talented staff
and the unrelenting quest for excellence driven by
the Association’s members. In Fiscal Year 1979/80,
OCDLA’s first full year of operation, 80% of the
$40,000 operating budget came from federal grant
funds. That funding source dried up in less than
two years. Today’s budget is $994,360; 99% comes
directly from the membership.
The Directors are extremely proud of the Association’s accomplishments and look forward to
setting and achieving new, challenging goals.
Seeking board members
The OCDLA seeks strong, dynamic leaders with
a high level of energy and a passion for helping
the association maximize its potential as the best
organization of its kind in the nation. The ideal
candidates will have a long-term vision for the Association and a willingness to “roll up the sleeves”
and engage in policy development and substantial
fund-raising roles.

LODGING
FOR 30TH
ANNIVERSARY
CONFERENCE
March/April 2009

Board Duties AND COMMITMENTS
•

•
•
•

•

•

Attend approximately five board meetings per year, usually in conjunction
with an OCDLA seminar.
Attend one three-day board retreat in July.
Participate in conference calls as scheduled.
Actively participate in the Association’s
fundraising efforts including procuring
auction items and selling raffle tickets.
Write an article for the Board Perspective
column in the Oregon Defense Attorney.
(Board President writes the “View From
Here” in every issue of the Oregon
Defense Attorney.)
Support OCDLA and encourage member
participation.

ELIGIBILITY
If you are a private attorney and work in Districts 3,
5, or 6 you are eligible to run for one of the district
positions.
Scott Baldwin, District 3, is ineligible to run
again due to term limits. Russell Barnet, who currently holds the District 5 seat, will be seeking reelection. Tahra Sinks, who holds the District 6 seat,
will be seeking reelection.
This is your chance to throw your hat in the ring
and become more involved, help shape the Association’s future, and share your unique vision and
talents.
NOMINATing PROCEDURE
Complete the Board of Directors Nomination Form
on the next page and return it to OCDLA by June 15.
You may also telephone or email your nominations
to John Potter, (541) 686-8716, jpotter@ocdla.org.
District 3: C
 oos, Curry, Douglas, Jackson,
Josephine
District 5: Multnomah
District 6: Clackamas, Linn, Marion

There are 3 easy ways you can get a leg up on lodging for OCDLA’s June 18–20, 2009,
Annual Conference.
• Download a room request from www.ocdla.org/seminars/annualconference2009.html and
fax it to Sharron Stewart at Seventh Mountain Resort (541-382-3475).
• Book online at www.seventhmountain.com, enter group code 10729W.
• Call 888-784-4386 to make lodging arrangements.
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2009 OCDLA Board of Directors Nomination Form
Your Name:________________________________

Your Phone No.:____________________________

❐ I want to nominate myself for an OCDLA Board seat in District #: ❐ 3

❐5

❐6

❐ I want to nominate the following private bar member(s) for an OCDLA Board seat.
(You may nominate more than one person.)
Nominee #1
Name:_______________________________________

District #: ❐ 3

❐5

❐6

Nominee #2
Name:_______________________________________

District #: ❐ 3

❐5

❐6

Nominee #3
Name:_______________________________________

District #: ❐ 3

❐5

❐6

DEADLINES
Nominations must be made by 5 p.m. on Monday, June 15, 2008, to be included on the printed ballot.
If you wish to have a photo and candidate statement printed in the May/June issue of the Oregon Defense Attorney you
must submit these items to OCDLA by Wednesday, April 15.

RETURN THIS FORM TO:
OCDLA, 96 East Broadway, Suite 5, Eugene, OR 97401. You may also telephone your nominations to OCDLA
Executive Director John Potter at (541) 686-8716 or email jpotter@ocdla.org by June 15.

1000 pages packed with tips & strategies from the best!
NEW — DMV Hearings chapter
NEW — Boating and Biking Under the Influence chapters
NEW — Intoxilyzer 8000 – chapter, studies, source code
litigation, Operator's Guide & more

Plus — in-depth updates on Diversion, Felony DUII,
Sentencing & more.

Pays for itself with every case!
Members — $245. A steal.

Ninth ed.,
edited by Cate Wollam
released January 5, 2009

www.ocdla.org / 541.686.8716

The DUII Trial Notebook
The Oregon Defense Attorney
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State v. Michael Henthorne

Beautiful Words

By Susan Elizabeth Reese

March/April 2009

Case: State v. Michael Henthorne
Defense Counsel: Nicolas Ortiz
Investigator: Bernard Brown
Trial Dates: February 2–6, 2009
Court: Benton County Circuit Court
Judge: The Hon. Locke Williams
Prosecutor: Karen Stanley
Charges: Assault in the First Degree (one count);
Assault in the Second Degree (three counts);
Assault in the Third Degree (three counts); Criminal
Mistreatment (one count)
Verdict: Not guilty on all counts

M

ichael Henthorne and Vanessa M., both 19,
began a romantic relationship soon after they
met. Vanessa was four and a half months pregnant
at the time, and Michael quickly took on paternal
responsibilities. He escorted Vanessa to prenatal
care appointments and attended Lamaze classes
with her. He took care of her when doctors placed
her on bedrest two months before her due date after
she experienced signs of early labor.
Baby Payton was born prematurely. He suffered
some lung development issues and remained in
the hospital for a time after his birth. After he went
home with Michael and Vanessa to Adair Village,
the small family resumed a normal relationship.
Michael proudly presented Payton to his family
and friends as “his son.” He helped with feeding,
changing, soothing and otherwise caring for the
infant, in all ways treating him as if he were his
own. Michael and Vanessa made plans to marry
and, eventually, Michael expected to adopt Payton.
On January 16, 2008, when Payton was about
three months old, Vanessa left home to do a favor
for her mother. In her absence, Michael discovered
Payton choking on a napkin. In a panic, he tried
to use his finger to remove it from the back of the
baby’s throat. He grabbed at it, trying to get the
object out of Payton’s mouth. Unsuccessful in his
efforts, Michael called 9-1-1, reported that the baby
was choking on a napkin and asked for help.
More than half a dozen paramedics responded.
As they were getting ready to take the baby to Good
Samaritan Hospital in Corvallis Vanessa returned
and accompanied them in the ambulance. Michael
followed, meeting them at the hospital. Eventually
another ambulance took Payton to Legacy Emanuel
20

Hospital in Portland, where doctors performed an
operation. The medical evidence stated that Payton
had suffered a five-centimeter tear in his esophagus
and another in his vocal cords.
Michael remained in Corvallis to help Vanessa’s
younger siblings get ready for school the next day.
Then he borrowed a car to join her in Portland at
the hospital. Vanessa warned him that he would
not be allowed in, so even though he had made
arrangements to go to Portland, he never got there.
Police began questioning Michael at once.
He gave three interviews to officers at Good
Samaritan Hospital in Corvallis. He gave another
three interviews at his temporary home, Vanessa’s
mother’s house. He gave a final interview at the
Benton County Law Enforcement Center (the police
station/sheriff’s office) in Corvallis. He cooperated
with every request for statements, wrote out a
statement for the officers, and even allowed a
videotaped session.
Detective Rick Fontaine spent about 35
minutes talking with Michael before he turned
on the tape recorder. During the conversation,
Fontaine repeatedly insisted that Michael was
“lying to us.” He insisted that he knew “what
really happened,” and that Michael should tell him
about it. After a lot of brow beating, Michael gave
a “confession” which was recorded without the
police interrogation which preceded it. On January
18, Michael was arrested and charged with crimes
committed against Payton.
Meanwhile, Corporal Ryan Moody from Benton
County had interviewed Vanessa and cleared her
of any involvement in the incident. In Portland,
however, a representative from DHS confronted
Vanessa at the hospital on the day of Payton’s
surgery. For some reason, that person considered
Vanessa “emotionally detached” from her baby; she
was threatened and told wrong information about
Continued on next page.
OCDLA Life Member Susan Elizabeth Reese practices law in
Portland. She serves on OCDLA’s Education Committee.
OCDLA member Bernard Brown is an investigator in Albany.
OCDLA member Nicolas Ortiz practices law in Corvallis.
If you have an item for “Beautiful Words” or “Reese’s Pieces”
submit it to Susan Elizabeth Reese at aquit@aol.com.
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BEAUTIFUL WORDS: Continued from previous page.

disbelief, and extreme distress. He was alternately sobbing,
stoic, and dazed. Even though the state claimed that Michael
kept “changing his story” when questioned by hospital
personnel, he had clearly experienced numerous different
emotions during the night and under different circumstances
as he was questioned.
The state brought in Dr. Dan Leonhardt, a pediatrician
at the CARES Northwest clinic in Portland. He had been told
to examine a child, according to his report, on his way with
a Kleenex stuffed down his throat in an attempt to quiet the
kid from crying. He tried very hard, reports defense counsel,
to characterize the injuries as child abuse, but he had come
into the case late, and he knew of only four such injuries in
his experience.
The defense team included testimony from Dr. William
Brady, a pathologist who is a former state medical examiner.
He said that the tears in Payton’s throat had to have been
from a hard, sharp rod. A finger could not have sufficient
pressure to cause these injuries. He also noted that he had
seen such injuries before, and that they could be caused by
the medical instruments used in emergency situations.
Michael’s mother, Virginia Lea Henthorne, testified from
her professional experience as an endoscopy nurse. She
noted that suction catheters are sharp and can cause cuts as
they try to remove obstructions.
In his own defense, Michael related the events of
that night and his later conversations with detectives. He
testified that after Fontaine read the written statement,
he did not like the beginning of it and asked Michael to
rewrite it. Michael described to the jury the pressure he
felt under the officers’ insistence that they knew what
happened and that he was lying.
After five hours of deliberation, the jury found Michael
not guilty on all of the counts. Although Michael is finally
free, the state’s rush to judgment has cost him dearly. A year
of his life is gone. His young family is shattered. He may
never again see the little baby he once knew as his son. 

her son’s injuries. She was told either that she “knew what had
happened and was lying” or that she simply didn’t care. As a
result, DHS took Payton into custody. Vanessa was allowed to
live with him in foster care, but because she was the victim’s
mother, Michael could no longer have contact with her.
After his arrest, Michael was unable to post bail, set
at over $20,000. He had extensive ties to the community,
including a supportive family and a responsible job history,
but he remained in custody for the year it took the case to
work its way to trial.
At trial, the state claimed that Michael was responsible
for both tears to the baby’s throat. The theory was that
Michael had used his finger and a wadded up paper napkin
which caused the injuries, speculating that Michael had
stuffed the napkin down the baby’s throat in an effort to stop
the baby from crying.
The state’s witnesses were surprisingly helpful to the
defense. Vanessa testified first, saying that Michael was
a proud father who loved and cared for Payton and that
everything he ever did was appropriate and nurturing
behavior to the child.
The pediatric surgeon who treated Payton at Emanuel
Hospital, Dr. David Bliss, testified that it would not have
been humanly possible for the second injury to have been
caused by a finger, because a human finger is not long
enough and could not generate enough force to cause the
tear. Dr. Bliss had refused to speak to the defense before trial.
He did speculate that the second injury could have been
caused by a puncture, not a tear, and that although he was
not sure, it could have been caused by a medical instrument.
The state’s evidence at trial also included testimony from
about six paramedics, another four doctors who treated Payton
before Dr. Bliss was called, and several nurses. The nurses all
had a standing order to use an endotube with a sharp-edged
catheter, designed to perform aggressive suction, in an effort to
remove the obstruction from Payton’s throat.
Dr. Daniel Dale from Good Samaritan Hospital said that
the standing order to suction Payton’s throat was just that; he
described “aggressive” as meaning “a lot” of suctioning and
not a scrubbing. He also acknowledged that an appropriate
method for removing objects from a child’s mouth is exactly
the “finger sweep” motion that Michael had used. But Dr.
Dale warned that these finger sweeps are dangerous. The
dangers include the inability of a layperson to know exactly
how a child would react in such a situation. There is also the
risk of using too much force and thus causing injury to the
back of the throat. The defense theory was that because of all
the aggressive suctioning, which may have been overzealous,
the medical instruments caused the lower injury.
Most of the state’s witnesses acknowledged that
Michael’s reactions to the situation appeared normal and
ordinary under the circumstances. He showed signs of shock,
The Oregon Defense Attorney

UPDATE
State v. Jennifer Maplethorpe (The Sequel)
Read the Jan/Feb issue of the OCDLA newsletter for the full story.
Defense counsel Tara Herivel reports that shortly after
the new year the Washington County Deputy District
Attorney prosecuting this case decided to dismiss
the counts of criminal mistreatment against Ms.
Maplethorpe. These were the charges upon which the
jury was unable to reach a verdict following its decision
to acquit Ms. Maplethorpe on all of the other counts in
November, 2008.
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Investigation & Trial Preparation
May 1–2, 2009

Hallmark Resort, Newport

Moderated by:
J. David Panter, Hillsboro

Friday, May 1

Saturday, May 2

Verifying DataBroker Information for
Witnesses and Others
Michael Dores, Founder, Merlin Information
Systems, Kalispell, MT

Capital Mitigation Guidelines and How They
Help Non-Capital Cases
Matt Rubenstein, Director, Oregon Capital
Resource Center

Electronic Countermeasures and Your Office
System Security
Mike Hansen, Washougal, WA

Cybercrime Defense: Bits and Bytes of Defense Investigations of Online Porn
Marcus Lawson, Forensic Computer Specialist, Spokane, WA

The Investigations Specific to Suppression
Motions
Bill Redden, Attorney, and Erin Playman,
Investigator, Metropolitan Public Defenders,
Portland

Immigration: Investigating Complex Cases
Involving Hispanic Immigrants
Kathy Arreola, Investigator,
McMinnville
Current Topics in Ridgeology (Fingerprints)
Donald R. Schuessler, Forensic
Consultant, Coburg

Dismantling the CARES (and Copycat) Reports
Kirk Johnson, PhD, Vancouver, WA

Financial Crimes Investigations
Darren Goodding, Financial Crimes Expert,
Lake Oswego

CLE Credits:
Approval pending for 9.25 general and 1 access to justice credits in Oregon,
10.5 general and 1 ethics in Washington. OCDLA is an approved BPSST CLE
provider. OCDLA certifies that the Investigation & Trial Preparation seminar
has been approved for MCLE credits by the State Bar of California in the
amount of 10.5 hours, of which 1 will apply to legal ethics.

Sponsored by the Oregon Criminal Defense Lawyers Association

March/April 2009
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Investigation & Trial preparation
Hallmark Resort, Newport

May 1–2, 2009
What’s included in the fee?
• Written Materials – hard copy and
supplemental CD
• Continental breakfast and lunch on
Saturday
• Refreshments during the breaks
• CLE credits

S e m i n a r R e g i s t r at i o n
Please Print
Name _ _________________________________________________________
Name for Badge _ _________________________ DPSST#/Bar #____________
Address _________________________________________________________
City ______________________________State _________ Zip______________
Phone _________________ Fax______________ Email____________________

Tuition & Materials

Who can attend?

Early Bird

Standard

By April 21

After April 21

OCDLA and WACDL members, other
defense lawyers and those professionals
and law students not involved in the
prosecution function.

OCDLA/WACDL Members

p $285

p $300

= $_____

Nonmembers

p $330

p $345

= $_____

Lodging at Hallmark Resort:

Written Materials Option:

Call 1-888-448-4449 by April 1.
$84 Traditional Guestroom
$94 Traditional with fireplace
$104 Double Queen Stateroom
$114 Hallmark King Spa
Mention OCDLA to receive these rates.
Reservations must be made by April
1 After that date, rooms are spaceavailable only and may not be available
at these special rates.

p CD only, no hard copy (bring your laptop, save paper and deduct $15) = $ _ ____

Not a member? Special Offer!
(Memberships effective through June 2010)
With seminar registration, join OCDLA at the 2010 rates, and receive the remainder
of 2009 (through 6.30.09) free!
p Nonlawyer Professional Membership, $115
= $_ _____
p Regular Attorney Membership, Bar Entry 2004–2007, $155
= $_ _____
p Regular Attorney Membership, Bar Entry 2003 or earlier, $245
= $_ _____

Not Attending?
Need financial assistance?
Contact OCDLA by April 21
concerning partial scholarships,
extended payment plans or creative
payment arrangements.

Cancellations
Seminar cancellations made by
April 30 will receive a refund less a $25
cancellation fee. No-shows will be sent
the written material and audioCDs.

Registration Instructions

(To receive CLE credit, you need both written and audio. Audio materials are available to current
OCDLA members only.)
p Written materials (hardcopy and CD) & audio, $275, members only
= $______
p Written materials (CD only) & audio, $260, members only
= $______
p Written only: Hardcopy, $135; Hardcopy and CD, $150
= $_ _____

Total Payment

p I would like to donate $25 to the OCDLA Scholarship Fund,
which assists OCDLA members who otherwise could not attend.

+$_____

p Check enclosed p Charge my VISA/MC/AMEX/Discover
Total Payment Enclosed

$_ ______

Card No:________________________________________ Expires: ______Billing Zip:__________

Mail: O
 CDLA, 96 East Broadway,
Suite 5
Eugene, OR 97401, postmark
by 4/21 for Early Bird discount.
Or: Fax: (541) 686-2319
Online: www.ocdla.org
Phone: (541) 686-8716
The Oregon Defense Attorney
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Juvenile Law Seminar

A Focus On
Younger Children
in Dependency and
Delinquency Cases
TOPICS

April 17–18, 2009

Juvenile Competence Hearing Demonstration

Agate Beach Inn, Newport
See your mail box for a complete
brochure or visit www.ocdla.org.

Ethics: Juvenile Brain Development

Sponsored by the Oregon Criminal

Appellate Update: OYA Commitment Orders

Defense Lawyers Association.

Interviewing Young Chidren: The View from
the Laboratory
Reducing the Trauma of Removal: What the Defense Attorney Can Do
Paternity: Oregon Youth Authority Panel

FEATURING
Juvenle Brain Development

Dr. David Fassler, University of Vermont College of Medicine

Interviewing Young Children
Dr. Daniel Reisberg, Reed College

Reducing Trauma of Removal

Angela Rodgers, Research Association, Portland State University

March/April 2009
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REGISTER NOW for OCDLA’s Juvenile Law Seminar:
A Focus On Younger Children in Dependency and Delinquency Cases
April 17–18, 2009  •  Newport    
What’s included in the fee?
• Written Material (hardcopy and CD)
• Continental Breakfast on Saturday
• Saturday Lunch
• Refreshments
• CLE credits

Who can attend?
OCDLA members, other defense
lawyers and those professionals and
law students not involved in the
prosecution function.

REGISTRATION — Please Print.
Name___________________________________________

Bar #/OBI# ______________________

Name for Badge___________________________________________________________________
Address__________________________________________________________________________
City_ _________________________________

State___________

Zip_ ____________________

Phone_ _______________________________

Fax______________________________________

Email____________________________________________________________________________

How to register

Tuition and Materials

Early Bird

Standard

Online: www.ocdla.org
Phone: (541) 686-8716
Fax: (541) 686-2319
Mail: O
 CDLA, 96 East Broadway, Suite 5
Eugene, OR 97401
Postmark by 4/7 for Early Bird
discount

(fee includes hardcopy and CD)

by April 7

after April 7

OCDLA Members:

Lawyer

p $285

p $300

=

$_____

Nonlawyer

p $165

p $180

=

$_____

Lawyer:

p $330

p $345

=

$_____

Nonlawyer

p $220

p $235

=

$_____

Need financial assistance?

Save Resources and Money — Opt for CD Only Written Material

Contact OCDLA by April 7 concerning
partial scholarships, extended
payment plans or creative payment
arrangements.

p CD only, no hardcopy (save paper and deduct $15)

-

$_____

=
=
=
=

$_____
$_____
$_____
$_____

Cancellations
Seminar cancellations made by noon
April 16 will receive a refund less a $25
cancellation fee. No-shows will be sent
the written material and audioCDs.

Lodging: Agate Beach Inn
3019 North Coast Highway

Nonmembers:

OCDLA New Membership

through June 2009			

Bar entry 2004–2007
Bar entry 2003 or earlier
Non-lawyer Professional Membership
New Bar Admittee, 2008 bar entry

p
p
p
p

$70 ($135 renewing)
$100 ($195 renewing)
$40 ($75 renewing)
$50

Can’t Attend?—Audio and Written Materials
p Written (hardcopy and CD) & audio, $275, members only
p Written materials (CD only) & audio, $260, members only
p Written only: Hardcopy, $135; Hardcopy and CD, $150 =

= $_____
= $_____
$_____

Newport, Oregon 97365
Call 1-800-547-3310 to make your
room reservations at the Agate Beach
Inn. Reservations must be made by
March 16. After that time rooms are
space-available only and may not be
available at our special rates (rooms
start at $76 per night for single or
double occupancy Hillside and $96
single or double occupancy Ocean
View). Some pet friendly rooms
available, call for details.

The Oregon Defense Attorney

OCDLA Scholarship Fund
p $25 donation to the scholarshp fund to assist those members who
would otherwise be unable to attend.

=

$_____

Payment
p Check enclosed

p VISA/MC/AMEX/Discover

Total

= $_____

_________________________________________________________________________________
Name on card

Card Number
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Exp. date

Billing Zip

March/April 2009

Welcome, New Members
Regular Members
David C. Allen, Madras
Joshua Baker, Portland
David T. Beal, Newport
Squire Bozorth, Lake Oswego
Mike De Muniz, Salem
Leslie Gomez, Salem
Mark A. Heslinga, Keizer
Jared Justice, Canby
Robert Kaiser, Eugene

Since December 31, 2008

Casey Kovacic, Portland
Victoria K. Moffet, LaGrande
Shannon Rae Douglass, Hillsboro
Crystal Reeves, Portland
Brent H. Smith, La Grande
Teri R. Stamsos, Corvallis
Keri Sukowatey, Salem
Jeff Tapia, Hillsboro
Adam Woodrum, Winnemucca

Our Members

Thank You, OCDLA Life Members
Leeon F. Aller, Roseburg
M. Janise Augur, Eugene
Richard Lee Barton, Portland
Kelly R. Beckley, Eugene
John E. Bennington, Eugene
James E. Bernstein, Oregon City
Pat Birmingham, Portland
Timothy M. Bowman, Portland
Enver Bozgoz, Klamath Falls
William S. Brennan, Portland
Claudia E. Browne, Grants Pass
Christopher Edward Burris, Oregon City
Peter J. Carini, Medford
David R. Carlson, Vale
Des Connall, Portland
Jenny Cooke, Oregon City
Richard L. Cowan, Salem
Richard A. Cremer, Roseburg
Constance Crooker, Portland
Mark Austin Cross, Oregon City
Michael D. Curtis, Portland
Jacques P. DePlois, Coos Bay
Chris W. Dunfield, Corvallis
Edward L. Dunkerly, Vancouver
Jay Edwards, Salem
Thomas L. Fagan, Eugene
Daniel L. Feiner, Portland
Paul M. Ferder, Salem
Laura A. Fine, Eugene
Steven H. Gorham, Salem
John M. Halpern, Jr., Eugene

March/April 2009

Chris Hansen, Eugene
Fredrick Hass, Portland
Gregory J. Hazarabedian, Eugene
John H. Hingson, III, Oregon City
Rush M. Hoag II, Eugene
Victor Hoffer, Mt. Angel
Robert C. Homan, Eugene
Bruce Howlett, Portland
J. Kevin Hunt, Oregon City
Steven Jacobson, Portland
Carter Kerns, Pendleton
Charles Kochlacs, Medford
Steven L. Krasik, Salem
Paul H. Kuebrich, Albany
Angie La Nier, Medford
Neil F. Lathen, Salem
Gordon Mallon, Burns
Phillip M. Margolin, Portland
Harris S. Matarazzo, Portland
Shaun S. McCrea, Eugene
David T. McDonald, Portland
James P. McHugh, Oregon City
J. Robert Moon, Jr., Baker City
Lynn M. Myrick, Grants Pass
Robert H. Nagler, Eugene
John W. Neidig, Portland
Lindsay R. Partridge, Salem
Robert N. Peters, Eugene
Paul S. Petterson, Portland
Michael Phillips, Eugene
David J. Phillips, Eugene

Richard E. Forcum, Bend
James W. Gardner, Gold Beach
Laura Graser, Portland
Kenneth C. Hadley, Baker City
David A. Hill, Eugene
Ronald H. Hoevet, Portland
Alan W. Karpinski, Portland
John J. Kolego, Eugene
John B. Lamborn, Burns
James D. Lang, Portland
Rosalind Manson Lee, Eugene
John W. Lundeen, Lake Oswego
Wayne Mackeson, Portland
Duane J. McCabe, Bend
Robert J. McCrea, Eugene
Steven L. Myers, Portland
Roscoe C. Nelson, Portland
Richard E. Oberdorfer, Portland
Gregory P. Oliveros, Clackamas
26

Academic Members
Nick Dupont, Eugene
Avi Rudnick, Portland
Allison Widney, Eugene

One-time membership fee (currently $5,000)

Thank You, OCDLA Sustaining Members
Robert L. Abel, Medford
James A. Arneson, Roseburg
Michael D. Barker, Corvallis
Ray Bassel, Hillsboro
Katherine O. Berger, Portland
Leland R. Berger, Portland
Thomas C. Bernier, Roseburg
Gary B. Bertoni, Portland
Marc D. Blackman, Portland
Whitney P. Boise, Portland
Tom C. Bostwick, Salem
Thomas K. Coan, Portland
Mark C. Cogan, Portland
Jesse Coggins, Coos Bay
Richard David Cohen, Portland
Daniel A. Cross, Hillsboro
Rebecca R. Davis, Eugene
Peter B. Fahy, Corvallis
Jenifer Feinberg, Medford

Nonlawyer Membrs
Michael A. Carney, Eugene
Mike A. Howard, La Grande
Alsea Sarre, Portland
Jeff Turnoy, Portland

John Powers, Portland
Mark Rader, Ontario
Susan Elizabeth Reese, Portland
Forrest Reid, Albany
Beverly D. Richardson, McMinnville
Martha L. Roberts, Eugene
Ilisa H.R. Rooke-Ley, Eugene
Michael E. Rose, Portland
Janet Rosencrantz, Eugene
Robert M. Schrank, Eugene
Thomas S. Sermak, Eugene
Ross M. Shepard, Washington, DC
Steven J. Sherlag, Portland
Geoffrey Squier Silver, Portland
Richard Smurthwaite, Eugene
Philip W. Studenberg, Klamath Falls
David G. Terry, Roseburg
Olcott Thompson, Salem
Bob Thuemmel, Portland
Walter J. Todd, Salem
William L. Tufts, Eugene
William Uhle, Portland
Monty K. VanderMay, Salem
Gregory E. Veralrud, Eugene
John C. Volmert, Eugene
Peter F. M. Warburg, Eugene
Kristen L. Winemiller, Portland
Richard L. Wolf, Portland
Valerie Wright, Bend

Annual membership fee ($300)
Per C. Olson, Portland
David M. Orf, Medford
Gerald K. Petersen, Corvallis
Ellen C. Pitcher, Portland
Bert A. Putney, Medford
John S. Ransom, Portland
Betsy A. Rawls, Hillsboro
David L. Rich, Hillsboro
Mark N. Sabitt, Eugene
Stephen R. Sady, Portland
Priscilla L. Seaborg, Portland
Ralph H. Smith, Bend
Edmund J. Spinney, Springfield
David Stanley, Ashland
Marc Sussman, Portland
Jason E. Thompson, Salem
Raymond S. Tindell, Portland
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OCDLA

CLASSIFIED ADS
Class A downtown Portland office

AVAILABLE IMMEDIATELY –

Membership

in suite with four established attorneys.

DOWNTOWN OFFICE SPACE – at

Congress Center, 14th floor, one block

the Honeyman House, 1318 SW 12th

from courthouse. Impressive view, newly

Avenue. Amenities include law library,

legal education • listserve

remodeled. Choose either 250 square feet

conference room, copier, fax, parking,

with three windows or 160 square feet

and more. Easy freeway access. Contact

networking • legislative

with two windows (footage approximate).

Eric at 503-224-1212.

Receptionist an option; support staff
workspace possible. Conference room,

Behind Multnomah County

kitchen. Access available to fax, copier,

Courthouse — Congress Center, 1001 SW

DSL. Full-service building, 24-hour

5th, Ste. 1415, 1 office and shared space

security desk, restaurants, gym, affiliated

with attorneys Rieke / Clayhold; possible

parking garage. Call Vicki, 503-224-2595.

shared work; Ricoh copier; conference
table; nice furnishings; mini kitchen;

SAVE $90.00. Martinez & Associates

DSL/wifi; secure network with IT assist;

Investigations is offering a special for

quiet; $1000/mo/ or negotiate. Call (503)

the year 2009. Process Service Special

222-4448.

/ Notary Services / Measure 11 Cases.
Our mailbox in the Jackson County

Contract Attorney — Available for

Courthouse, is the farthest box to your left

motions, memoranda, research, appeals.

as you face the mailboxes in the Public

Expert analysis of any pretrial, mid-trial

Room or telephone us to arrange pick

or sentencing issue, based on 30 years

up service. Visit our company web site at

experience. Reasonable/negotiable rates,

www.martinezpi.com. $35.00 for the first

includes court appointed and death

service and $25.00 for each additional if

penalty cases. Call Dave Groom, 971-

there are 10 or more. Conditions apply.

275-6342.

We also accept Measure 11 Cases. Please
call (541) 826-2039.

Downtown Portland. Full service
law office available in historic building.

Oregon City Office John Henry

Amenities include reception, internet,

Hingson III has one office available in

fax, high-speed photocopy, conference

his building at 409 Center Street, Oregon

facilities, on-site file storage and facilities

City. Close to elevator; off-street parking;

to teleconference with prisoners. Share

law library; conference room; share

space with 11 other defense attorneys.

copier, fax, etc. with three other lawyers.

Referrals a possibility. $600/mo. Call

Contact John Henry Hingson III, (503)

Drew at 503-320-8507 or Erin at

656-0355, JohnH@Hingson.com

503-771-3587.

Sunriver Resort Rentals. Sleeps

Appellate work wanted. Retired trial

2–8, hot tubs, bikes. Call Rush Hoag,

lawyer now working as a contract lawyer

(541) 344-4125, 1-800-659-2761, www.

(not currently as member of the OSB)

rush2sunriver.com.

located in Portland but working statewide
looking for research and drafting projects
(and other miscellaneous work) on
criminal appeal and criminal cases. Call
Deni Starr (503) 238-3877.
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action • free classified ads
professional support • website • publication and seminar discounts
JOINING FOR THE FIRST TIME

❐ Life Member
one time $5000 membership fee.
❐ Sustaining Member
$100 (prorated through June 2009)
❐ Regular Member
bar entry 2004-2007, $45
(prorated through June 2009)

❐ Regular Member
bar entry 2003 or earlier, $65
(prorated through June 2009)

❐ Professional Nonlawyer
$25 (prorated through June 2009)
❐ Law Student Member
$10.
❐ PAC Contribution
I would like to contribute $___.
Rates are through June 2009.

Name_____________________
Mailing Address_____________
City, State, Zip______________
Phone_ ___________________
Fax_______________________
Email_____________________
❐ Check enclosed (payable to 		
OCDLA) in the amt of $_____.
❐ Charge my VISA/MC/AmExp/
Discover Card $_____. Card
No____________________,
Exp. Date ___________,
Billing Zip ___________,
Name on Card: 			
____________________
Return form with payment to OCDLA,
96 East Broadway, Suite 5, Eugene, OR
97401. OCDLA is a 501(c)(3) tax exempt
organization. The OCDLA/PAC is a separate entity. If you have questions,
call us at (541) 686-8716.
March/April 2009

OCDLA

30th Anniversary
Annual Conference
Featuring these powerful defense voices:
Barry Scheck, The Innocence Project, New York
Pamela Mackey, Denver, CO
Jeffrey Fisher, Stanford Law School

June 16–18, 2009 • Seventh Mountain Resort, Bend
Watch your mail in March and check www.ocdla.org for more info!

Register for this anniversary event on page 11.

Oregon Criminal Defense
Lawyers Association
96 East Broadway, Suite 5
Eugene, OR 97401
(541) 686-8716
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