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defenders in different
offices can’t actually
bargain together (yet),
a statewide labor
organization for public
defenders could help to
coordinate our efforts.
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the basic economics of the situation. Simply put, the state can fund
whatever kind of public defense system it wants to, and it has no
interest in a fair one. Asking it to fund what we’re obliged to seek
– maximal representation for every client – is a pipe dream. The
reasons are pretty obvious, but let’s examine them briefly.
I don’t know anything about economics, so take all this with a
grain of salt, but there’s a technical term that seems to apply to our
predicament. (I admit, I took this from Wikipedia, so maybe two
grains of salt are in order):
Monopsony: a monopsony (from Ancient Greek μόνος
(mónos) ‘single’ + ὀψωνία (opsōnía) ‘purchase’) is a market
structure in which a single buyer substantially controls the market
as the major purchaser of goods and services offered by many
would-be sellers.
That’s us, folks. There’s only one ultimate buyer of public
defense services, the state, and there are many would-be sellers. Of
course, some of us negotiate our caseloads and compensation with
an employer that’s formally distinct from the state, like Multnomah
Defenders, Inc. (MDI) or Metropolitan Public Defenders (MPD).
But those employers can’t give us anything OPDS doesn’t give
them, and OPDS can’t give them anything the state doesn’t give it.
As for the rest of us (private contractors and public employees), we
“negotiate” more or less directly with OPDS, though negotiation
isn’t really the word for it, since for the most part OPDS is in
a take-it-or-leave-it position. The point is, despite the system’s
apparent complexity, there’s really only one buyer for us many
would-be sellers of public defense services, and that buyer is none
other than our clients’ adversary in court. That puts the state in a
position to substantially control the market for our services. It can

Editor’s Note: The views in this column are those of the author and do
not reflect OCDLA board policy.
ince joining the Board last year, I’ve been troubled by the
dissatisfaction and conflict among public defense providers
around how (and how much) the state pays us for our work.
Public defense providers may disagree about a lot, but one
thing’s clear. When it comes to compensation and caseloads, the
state has us right where it wants us: disorganized, divided, and
weak. Most providers – probably all of us – have caseloads that are
too high for our clients’ good, and we’re paid too little for them.
That puts us in a destructively competitive dynamic, where the only
one who benefits is the one who pays us and who also happens to be
our clients’ adversary in court. It’s classic divide-and-conquer, and
it’s what the system was built for.
So what can we do about it? The first thing to do is to try to get
clear about the nature of the problem.
I appreciate the Office of Public Defense Services’s efforts in
preparation for the upcoming budget process. I trust and respect
its current leadership. A public defense “reform” project is much
needed and long overdue. And I have no doubt that the data
from the current studies by the Sixth Amendment Center and
the ABA will help OPDS make its case for more funding and for
reform more generally. I’m optimistic that OPDS will achieve
improvements in public defense funding, which should, in turn,
reduce caseloads and increase compensation, each of which will
contribute to what I know is everyone’s top priority: providing
maximal representation – as good as it can possibly be – to every
last client.
At the same time, I’m deeply suspicious of half measures.
Incrementalism isn’t good enough. It never really gets the job done.
Even though marginal improvements may be in the offing, asking
the state to voluntarily fund even a minimally fair public defense
system out of the kindness of its heart is a fool’s errand, in light of
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set our compensation level wherever it wants it to be to maximize its
interests, at our expense and our clients’.
And there’s the rub. In addition to the “monopsony” problem,
there’s an agency problem compounding it. With a normal
monopsony, the single buyer controls prices, but at least the buyer is
buying whatever it’s buying for itself (or to sell for as much as it can
get). So even though it wants prices as low as possible, it still has an
interest in paying enough to allow sufficient quality.
In the public defense system, by contrast, what’s being bought
and sold are legal services for the buyer’s adversaries in court.
That’s a fundamental conflict of interest that creates a perverse
incentive: The state can set the price for our services as low as it
wants, without worrying about quality, because (within very low
limits like the risk of constitutional litigation) the state’s interest is
in buying low-quality public defense services. Its larger interest is
in keeping the railroad running; the state is aware that high-quality
public defense services can pull a train right off the tracks. So it uses
its monopsony power to set compensation low and caseloads high,
keeping us weak and ineffective. That allows its prosecutors to keep
running things in the courtroom.
Someone might suggest that the state can be persuaded to
fund a fair public defense system because of its interest in the rule
of law or in protecting the rights of its citizens. The state wants

good-quality litigation in the trial and appellate courts, because that
contributes to the sound development of criminal law and prevents
miscarriages of justice, or so the argument goes.
I don’t believe that. In our political system, the state’s ultimate
function is to protect the interests of its clients, namely, the rich.
Its interest in the rule of law is incidental, and that interest doesn’t
extend so far as to require funding a fair public defense system.
Instead, as our predicament demonstrates, even if individual
legislators’ intentions are good, the state chooses to use its
monopsony power to set compensation low and caseloads high,
thereby depressing the quality of the legal services it buys for its
adversaries in court. It pays lip service to other values, but there’s no
real follow-through.
That, in a nutshell, is why the current public defense system
is a raw deal, both for us and our clients. All the data in the world
won’t change the fundamental economics of the situation.
So what can we do about it? What recourse is there for a seller
of professional services in a legally-sanctioned monopsony, where
the buyer’s incentive is to use its overwhelming market power to
depress not only prices, but quality too?
I’d suggest the answer is to protect ourselves and our clients by
forming the kind of economic organization capable of countering
the state’s monopsony power: a legally-sanctioned statewide cartel
for public defenders, also known as a labor union. Only statewide
collective bargaining can counter the state’s decisive advantage in
the market for public defense services.
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Achieving that won’t be easy and it
won’t happen soon. Labor unions have
met with limited success in improving
compensation and caseloads in our system,
largely because the suppliers of public
defense services are chopped up among
different nominal employers. In that way,
the system is designed to throw up barriers
to collective bargaining, allowing the
state to maintain the economic benefit of
its monopsony power without having to
bargain with a correspondingly powerful
labor cartel.
For instance, while my colleagues at
Appellate Division can bargain collectively
amongst ourselves, we can’t bargain
collectively with our friends at the various
trial-level public defense offices, and (more
importantly) they can’t bargain collectively
with each other, because even though the
real buyer of their services is the state, each
office has a different nominal employer.
Another problem is that while my
bargaining unit at Appellate Division
is buffered from our real employer by
only one layer of administrative nonaccountability (our nominal employer,
OPDS), trial-level units are buffered by
two such layers (OPDS and their nominal
employer, e.g., MDI or MPD). That allows
their employers to pass the buck twice as
well as mine can.
Thus, at least for the time being, the
divide-and-conquer set-up of the public
defense system means we can’t just start
bargaining collectively on a statewide level.
For now, we can only take small steps in
that direction.
One place to start is by unionizing the
public defender offices that have not yet
done so. That won’t solve the fundamental
problem, but it would be progress towards
a solution. And anyway, it’s a matter
of principle: if you’re not bargaining
collectively to the extent you can, you’re
letting your employer exploit you, and your
clients, for no good reason at all.
But in the long term, to really counter
the state’s monopsony power in the market
for public defense services, what we need is
an economic organization that can bargain
collectively with the state on behalf of
more or less everyone who provides public
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defense services in the state courts. That’s
obviously a huge project and the devil is in
the details, but one way to get there is to
move toward statewide public employment
of trial-level public defenders, on the model
of Appellate Division. (Indeed, in its recent
paper on “The Future of Public Defense
in Oregon,” OPDS signaled its interest in
exploring that very possibility).
In the meantime, we need more
formal economic cooperation between the
unionized public defender offices. Even if
public defenders in different offices can’t
actually bargain together (yet), a statewide
labor organization for public defense
providers could help to coordinate our
efforts. It could also set its own caseload
standards and public defense policies more
generally, a bit like the “Shadow Cabinet” in
the U.K. The possibilities are endless.
Whatever we do, we shouldn’t kid
ourselves. The state will never spontaneously
decide to fund a public defense system
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that provides fair caseloads and fair
compensation. Because of its monopsony
power, it doesn’t have to, and because its
real interest is in keeping quality low, it
has no reason to. A fair system has to be
compelled. Unless we find a way to achieve
real, statewide collective bargaining for
public defense services (such as a publicemployment model for trial-level providers),
the state will continue to use its decisive
market power to create exactly the public
defense system it wants: one that entrenches
its unfair advantage over our clients by
keeping compensation too low and caseloads
too high.
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