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OREGON JUDICIAL DEPARTMENT

Office of the State Court Administrator
July 12, 2011
(SENT BY EMAIL)
MEMORANDUM

TO:
Appellate/Trial Courts Presiding Judges


Trial Court Administrators
FROM:
Kimberly Dailey, Criminal Law Staff Counsel


Executive Services Division

RE:
Updated Statewide DUII Diversion Forms – Effective Immediately
As permitted by Supreme Court Orders 05-054 and 07-045, the Office of the State Court Administrator revised the statewide DUII diversion forms to reflect changes made by Oregon Laws 2011, chapter 468 (HB 2103B) and Oregon Laws 2011, chapter 197 (HB 2702A).  HB 2103B and HB 2702A were recently signed into law by the Governor.  Since both measures contain emergency clauses and took effect immediately upon signature by the Governor, the updates to the statewide DUII diversion forms are effective immediately. 

The following changes were made to the statewide DUII diversion forms:

· DUII Diversion Form 1 (Uniform DUII Diversion Petition and Agreement)

· Technical changes to reference the new Form 2A.

· DUII Diversion Form 2 (Explanation of Rights and DUII Diversion Agreement)

· Because of the volume of changes required, this form was split into two forms: Form 2 and Form 2A.  Those courts who print Form 1 and Form 2 back-to-back on an NCR form can continue to do so.  Form 2A may be printed separately.

· Revised the agreement with the court to include the provisions of HB 2103B that prohibit a person from using intoxicants at any time during participation in a DUII diversion agreement, with some exceptions.

· Added a new section to Form 2A to include additional information for active military personnel as provided in HB 2702B. 

· DUII Diversion Form 6 (Motion to Extend the DUII Diversion Period and Order)

· Added space for active military personnel to include information demonstrating why he or she is unable to complete the conditions of the diversion agreement because of the military service and that no comparable treatment program is available.

· Included a prompt to the defendant and the court that the diversion agreement for active military personnel may be extended as necessary for the defendant to complete the agreement.

The Spanish-language versions of the statewide DUII diversion forms are currently being translated and will be distributed as soon as they are ready.

The revised forms will be posted on the Oregon Judicial Department website (intranet and internet).

Please be aware that there is additional legislation, which will take effect on January 1, 2012, that will require further amendments to the statewide DUII diversion forms.  I will send further information about those changes in early December.

Please do not hesitate to contact me (Kimberly.Dailey@ojd.state.or.us or 503-986-6416) if you have any questions or concerns as you begin using these forms.
KD:ma/11eKD012ma
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ec:
OSCA Managers and Senior Staff


Elizabeth Cushwa, Executive Director, Oregon District Attorneys Association 


Charles Fadeley, President, Oregon Justices of the Peace Association


Susan Grabe, Oregon State Bar


Don Loomis, President, Oregon Municipal Judges Association


John Potter, Executive Director, Oregon Criminal Defense Lawyers Association


Deena Ryerson, Senior Assistant Attorney General, Oregon Department of Justice


Ingrid Swenson, Executive Director, Oregon Public Defense Services Commission

_______________

Administration ● Supreme Court Building ● 1163 State Street ● Salem, Oregon 97301-2563

503-986-5500 ● FAX 503-986-5503 ● Oregon Relay Service - 711
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DUII Diversion Form 2
EXPLANATION OF RIGHTS AND DUII DIVERSION AGREEMENT

Read this entire form carefully.  You are charged with driving under the influence of intoxicants (DUII).  You may apply for the DUII Diversion Program but can enter the program only if you meet all eligibility requirements.  The court will appoint a lawyer to help you if you request one and the court finds that you are indigent.  

ELIGIBILITY FOR DIVERSION PROGRAM.  You are eligible to participate in the diversion program only if:


· you meet all requirements described in the attached Petitioner Sworn Statement of Eligibility (DUII Diversion Form 3); and

· you appeared in court on the date scheduled for your first appearance on the charge or the court finds good reason to excuse your failure to do so; and

· you file this petition with the court within thirty (30) days of your first appearance in court, unless the court finds there is good cause to allow a later date.


AGREEMENT WITH THE COURT.  The Uniform DUII Diversion Petition and Agreement (DUII Diversion Form 1) is your agreement with the court.  To have the DUII charge dismissed, you must do all the following:


a. Pay to the court the required diversion fees identified in Section 1 of the Summary of DUII Diversion Fees (DUII Diversion Form 5).   If you cannot afford to pay these fees, tell the judge.  The court may waive some of the fees or allow you to make payments over time, depending on your financial situation.


b. Complete an alcohol and drug abuse assessment as directed by the court.  You must pay the assessment fee directly to the assessment agency.  You must also give the agency accurate and truthful information about your use of drugs and alcohol.   The agency will recommend a treatment program if the court finds that you need treatment.


c. Complete the recommended treatment program.  You must pay the treatment provider directly.  If you cannot pay the cost of treatment, tell the treatment provider.  The provider may be able to waive certain costs or allow you to make payments over time.


d. Attend a victim impact panel and pay the participation fee as ordered by the court.


e. Comply with state laws that prohibit the use of intoxicants.


f. Do not use any alcohol or other intoxicant during the term of the diversion agreement, except for sacramental wine given or provided as part of a religious rite or service; alcohol or a controlled substance taken as directed pursuant to a valid prescription; a non-prescription drug that contains alcohol so long as taken in accordance with the directions for use that are printed on the label.

g. Do not operate a motor vehicle with any intoxicant in your blood system or while using intoxicants. 


h. Keep the court advised at all times of your current mailing and residential addresses.

i. Install an approved ignition interlock device in all the vehicles you operate if ordered to do so by the court.

Form Revised on July 8, 2011
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DUII Diversion Form 2A
EXPLANATION OF RIGHTS AND DUII DIVERSION AGREEMENT

ADDITIONAL INFORMATION AND WAIVER OF RIGHTS

a. The diversion agreement applies only to the DUII charge.  Prosecution of the DUII charge will be delayed during the diversion period.  If you are charged with other offenses arising from the same incident as the DUII, the other charges will be prosecuted separately.  By entering into a diversion agreement, you give up the right to have the DUII charge decided at the same time as your other charges (former jeopardy).  


b. If you have a prior DUII conviction, the Interstate Compact for Adult Offender Supervision rules may prohibit you from leaving the state without permission during the diversion period.   


c. If you successfully complete the diversion agreement, the court may automatically dismiss the DUII charge at the end of one year.  If the court does not, you must file a motion at the end of the diversion period asking the court to dismiss the DUII charge.


d. If the court finds that you violated the terms of the diversion agreement or that you were not eligible for diversion, the court will terminate the diversion agreement.  The court may hold a hearing where you can “show cause” why the court should not terminate your diversion.  The court will send notice of such hearings by regular mail.  If you fail to appear in court, the court can terminate the diversion agreement and may issue a warrant for your arrest.

e. If the court terminates your diversion agreement or you fail to fulfill the terms of the agreement by the end of the diversion period, the court will sentence you without a trial.

f. You may file a motion asking the court to extend the diversion period, but you must file the motion within the last 30 days of your scheduled diversion period.  The court may grant an extension if the court finds that you have made a good faith effort to complete the diversion program and that you can complete all remaining conditions within the extension period.  The court may grant an extension only once and for not more than 180 days.


g. The court will find that you have violated the diversion agreement if the court receives notice, at any time during the diversion period, that you committed the offense of DUII or of the open container laws under ORS 811.170.  

h. If the court denies the diversion petition, the state cannot use your guilty or no contest plea (in Form 4) when the state continues the prosecution.

ADDITIONAL INFORMATION FOR ACTIVE MILITARY PERSONNEL.  The following may apply if you are engaged in active military service:

a. The court may not deny your petition for a driving under the influence of intoxicants diversion agreement because:


· You are a member of the Armed Forces of the United States, the reserve components of the Armed Forces of the United States or the National Guard;


· You have been called to active duty; and


· The military service will impair your ability to complete the diversion program.


b. You may request that the court allow you to participate in a comparable treatment program conducted by or authorized by a government entity in another jurisdiction.


c. You may file a motion asking the court to extend the diversion period.  The court may grant an extension if the court finds you have made a good faith effort to complete the diversion program and that you can complete all remaining conditions within the extension period.  If you are serving on active duty, you must file the motion by the end of your scheduled diversion period.  The court may grant an extension only once and may extend the diversion period as necessary to allow you complete the conditions of the diversion agreement.  

Form Revised on July 8, 2011
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IN THE _____________ COURT, THE STATE OF OREGON


_________________ COUNTY, CITY OF __________________


THE STATE OF OREGON,
)





Plaintiff,
)

Case No. ________________



vs.

)







)
MOTION TO EXTEND THE

_________________________________,
)
DUII DIVERSION PERIOD AND ORDER




Defendant.
)



I am the defendant in the above case and I request that the court extend my diversion agreement for ________________ (insert time that is not longer than 180 days; however, if you are active military personnel, then insert time that will allow you to complete the diversion agreement).  I offer the following information in support of this request:


1. I have made a good faith effort to complete the conditions of the diversion agreement.


a. I have completed the following conditions of the diversion agreement:  __________________________ 


____________________________________________________________________________________


____________________________________________________________________________________


b. I have not completed the following conditions of the diversion agreement: _______________________ 


____________________________________________________________________________________


____________________________________________________________________________________


c. I have not completed the diversion conditions listed in “b” above because (explain): _______________ 


____________________________________________________________________________________


____________________________________________________________________________________


____________________________________________________________________________________


____________________________________________________________________________________


2. I will be able to complete the conditions of the diversion agreement within the extended period because (explain): _______________________________________________________________________________


_______________________________________________________________________________________


_______________________________________________________________________________________


3. I have not asked for or been granted any previous extension of the diversion agreement under ORS 813.225.


4. I understand that:


a. If I fully comply with the conditions of the diversion agreement within the extended diversion period, the court may dismiss the charge with prejudice if I file a motion under ORS 813.250.

b. If I fail to comply with the diversion agreement within the extended diversion period, the court will enter a judgment of conviction on the DUII charge and proceed to sentence me without a trial.

5. ( (Please check this box if the following applies to you.)  I am a member of the Armed Forces of the United States, the reserve components of the Armed Forces of the United States, or the National Guard.  I have been called to active duty or received orders that I will be called to active duty.  The military service will prevent me from completing the conditions of the diversion agreement and no comparable treatment program is available because (explain):


_______________________________________________________________________________________


_______________________________________________________________________________________


_______________________________________________________________________________________


This motion and proposed order are respectfully submitted by:


______________________________
______________________________
______________


Defendant’s Name (typed or printed)
Signature of Defendant
Date

_________________________________________________________________  
__________________________


Address
City
State
Zip
Telephone Number






ORDER

FINDING.  The court finds the defendant named in the above motion  (made)   (did not make) a good faith effort to complete the conditions of the diversion agreement and that the defendant   (can)   (cannot) complete the conditions of the diversion agreement in the requested extended diversion period.


ORDER.  The court  (allows)   (denies) the above motion for an order extending the diversion period in case number _____________.  If “allowed,” this court orders the diversion period in this case extended for __________ (not longer than 180 days; however, if the defendant is active military personnel, then extend the diversion period as necessary for the defendant to complete the agreement) beginning on ________________ and ending on ________________.


______________________________
______________________________
______________


Name of Judge
Signature of Judge
Date

For Court File Stamp











For Court File Stamp
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DUII Diversion Form 1

UNIFORM DUII DIVERSION PETITION AND AGREEMENT


DUII diversion forms 2, 3, and 4 must be filed with this form and served on the district attorney or city attorney who filed the charge.

		Petitioner is to provide the information required in this box as follows (print or type):



		Petitioner’s Name and Residence:


________________________________________________________


First                            Middle                                Last


________________________________________________________


Street                                         City                          State            ZIP


________________________________________________________


Mailing Address (if different)

		Court where charge was filed


and petition is to be submitted:


________________________

Court Name


________________________

Court Case Number


________________________

Date of DUII Offense



		Date of Birth:


____ /____ /_____

Month   Day    Year

		Phone #:


_______________




		Driver License:

_____________    _____


Number                  State

		





Petitioner’s Agreement and Waiver


I, the petitioner, request that this court grant a diversion under ORS 813.200 to 813.270 in this case for the charge of driving under the influence of intoxicants (DUII).  If the court allows this petition:


1) I agree to all of the items listed under the “Agreement with the Court” section of DUII Diversion Form 2 (located on the back of this form unless filed electronically) and have read and understand all of the other information in Form 2 and Form 2A;


2) I plead guilty or no contest to the DUII charge as shown in the plea petition (DUII Diversion Form 4) submitted with this diversion petition;


3) I waive (give up) the rights listed in the plea petition; and


4) I waive my former jeopardy rights under the federal or state constitutions and ORS 131.505 to 131.525 in any future action on the charge or any other offenses based on the same criminal incident.

__________________________________              __________________________________              __________________


Petitioner’s Signature                                                                 Petitioner’s Name (typed or printed)                                       Date


COURT ORDER


The court ☐ (allows)  ☐ (denies) the petition for diversion.  The DUII charge is alleged to have occurred on _________________, 20____.  If “allowed,” this court withholds entry of a judgment of conviction pending completion or termination of the diversion, and orders that:

1) The diversion period is one year beginning on ____ /____ /_____ and ending on  ____ /____ /_____;


2) The petitioner must pay fees to the court for the diversion as required by statute unless waived or deferred;  Fees: $__________


☐Due immediately, or ☐Payment schedule: $____ per month due by the ____ day of each month beginning ____ /____ /____ 

3) The petitioner  ☐ (must)  ☐ (need not)  attend a victim impact panel approved by this court and  ☐ (must)  ☐ (need not)  pay a participation fee to that program;


Victim Impact Panel Date: __________________________________

4) The petitioner must pay court-appointed attorney fees in an amount of $_______ on a schedule set by the clerk of the court;

5) The petitioner ☐ (must)  ☐ (need not) file a motion at the end of the diversion requesting that the DUII charge be dismissed;

6) Other: ___________________________________________________________________________________________________

__________________________________              __________________________________              __________________

Name of Judge                                                                             Signature of Judge                                                                       Date

For Court File Stamp







For Court File Stamp
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